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17

Law Report

Aluminum Co. of Americav. Essex Group, Inc., 499 F.Supp. 53 (W.D. Pa. 1980)
8151. Mistake Defined
A mistake is a belief that is not in accord with the facts. (1978 American Law
Institute)
8152. When Mistake of Both Parties Makes a Contract Voidable

(1) Where a mistake of both parties at the time a contract was made as to a basic
assumption on which the contract was made has a materia effect on the agreed
exchange of performances, the contract is voidable by the adversely affected party
unless he bears the risk of the mistake under the rule stated in §154.

(2) In determining whether the mistake has a material effect on the agreed
exchange of performances, account is taken of any relief by way of reformation,
restitution, or otherwise. (1978 American Law Institute)

3 Corbin on Contracts 8605 (1960)
8154. When a Party bears the Risk of a Mistake
A party bears the risk of a mistake when
() therisk is alocated to him by the agreement of the parties, or
(b) he is aware, a the time the contract is made, that he has only limited
knowledge with respect to the facts to which the mistake relates but treats his
limited knowledge as sufficient, or
(c) the risk is alocated to him by the court on the ground that it is

-21 -



reasonable in the circumstances to do so. (1978 American Law Institute)
Williston on Contracts 81543A. (3rd ed. [Jaeger] 1970), 3 Corbin on Contracts
8598 (1960)
Leasco Corporation v. Taussig, 473 F.2d 777 (2nd Cir. 1972)

Leasco Taussig
Taussig
$200,000
$200,000 $12,000
2
$200,000
(prediction)

Sherwood v. Walker, 33 N.W. 919 (Mich. 1887)
(replevin)

50
5.5
$750 $1,000
$80

1,420
$75.35

(condition precedent)
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(material  fact)

(the substance of the whole contract)

(going to the root of the matter)
(the substance of the whole consideration)
Kennedy v.

Panama, New Zealand, and Australian Royal Mail Co., Ltd. (1867) L.R. 2 Q.B.

580 $750

$80
(the statute of frauds)
Leasco Corporation v. Taussig, 473 F.2d 777 (2nd Cir. 1972)

SE.C. Release No. 3 3-5362, Disclosure of Projections of Future Economic
Performance, 38 F.R. 7220 (Mar. 19, 1973); SE.C. Release No. 33-5592
Disclosure of Projections of Future Economic Performance, 43 F.R. 53250 (Nov.

7 1978)
McMahan v. Terkhorn, 116 N.E. 327 (Ind. App. 1917) 133
$15,000
104.52
$12,000

129

(reformed or modified)

(price adjustment)
Citizens Nat'l Bank v. Judy, 43 N.E. 259 (1896); Board of Comm'rs v. Owen, 37
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N.E. 602 (1894); Sunman-Dearborn Community Corp. v. Kral-Zepf-Freitag &
Associates, 338 N.E.2d 707 (Ind. App. 1975)
Raffles v. Wichelhaus, 159 Eng. Rep. 375 (Ct. Ex. 1864)
5 2
150 1999 6
§ 266. Existing Impracticability or Frustration

(1) Where, at the time a contract is made, a party's performance under it is
impracticable without his fault because of a fact of which he has no reason to
know and the non-existence of which is a basic assumption on which the contract
iIs made, no duty to render that performance arises, unless the language or
circumstances indicate the contrary.

(2) Where, at the time a contract is made, a party's principal purpose is
substantialy frustrated without his fault by a fact of which he has no reason to
know and the non-existence of which is a basic assumption on which the contract
is made, no duty of that party to render performance arises, unless the language or
circumstances indicate the contrary. (1978 American Law Institute)

8152. When Mistake of Both Parties Makes a Contract Voidable

McMahan v. Terkhorn, 116 N.E. 327 (Ind. App. 1917)

Parev Products Co. v. I. Rokeach & Sons, Inc., 124 F.2d 147 (2nd Cir. 1941)

25

25
2 $100

2 $500

15

- 24 -



(remaking)

John D. Wiladis, Impracticability as Risk Allocation: The Effect of Changed
Circumstances upon Contract Obligations For The Sale of Goods, 22 Ga. L. Rev.

503, 586 n.333 (1988))
Richard Speidel, Court-Imposed Price Adjustment Under Long-Term Supply

Contracts, 76 Nw.U.L. Rev. 369 (1981); Richard Speidel, The New Spirit of

Contract, 2 JL. & Com. 193 (1983)
John Dawson, Judicial Revision of Frustrated Contracts: The United States, 64

B.U.L. Rev. 1 (1984)
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