12

(start-up)
8
(MP3.com)
1 1 8
2 5
1
(RIAA) (Napster)
9
(A) (equitable
remedies)
(B) (remedies at law)
©
(compensatory damages) (in
rem)

(D)



(Oliver Wendel Holmes Jr.)

(anticipatory breach of contract)
(declaratory relief)
(anticipatory repudiation)

19

(repudiation)

(serious)



(specific  performance)

(efficient breach of contract)

(law  and economics) (economic
anaysis of law)
(at law)
(in equity)
(legd) (equitable)
(right) (justice)
(moral quality) (flexibility)
(fairness)
(law courts) (causes of action)

(money damages)



(Enter the king.)

(equitable relief)
(chancellor)
(chancery courts)
(courts of equity)

(when the remedy at law
is inadequate)

(writ of mandamus)
(wit of injunction)
(writ of specific performance)

(contempt of court)



(action a law)
(action in equity)

(normal or presumptive remedy)
(extraordinary or
exceptional )

15

17
(assumpsit)
(in personam orders)

(extraordinary)



(Court of Chancery)
1948

(to put the injured party in
as good a position as it would have been had the contract been performed)

(so far as money can do it)

(with respect to damages)

19

(measure of damages)
(expectation interest)

F&M MP3.com 80,000
CD
CD MP3.com
CD CD



(anytime anywhere)

CD
MP3.com
CD MP3.com
4 (EMI BMG
2
4 1988
(Klein) G-Il
(UJs)
(PepsiCo)
(Donald Kendall)
uJs 4 60
uJs (down payment)10
uJs
20 (deposit) UJS
UulsS 4 75
G-l
10

28

uJs



SCM

(Texaco) (Penzoil)
uJs
10
(fine)
(bill of sae)

(escrow agent)

G-Il

(Getty)

uJs

uJs

uJs

uJs



(as i9)

8.2-716 (unique)
(other proper circumstances)

(Uniform Commercial Code) 2-716

G-Il

1993
2
(lega remedy of damages)

(flexibility)

G-Il



Napster

21
uJs

(bid)
G-Il

(unique)

G-Il

-10 -

(offer)

(search engine)

G-l

G-Il

G-Il

G-l
G-Il



(file-sharing)

(MP3 file)
Napster
1 14,000
BMG
copyright infringement) Napster
1 5
(Corvette)

6,000
500

Napster.com
CD
2 5
Napster
EMI
( contributory
(Chevrolet)
(Hepburn)
6

500

500

15,000

-11 -



15,000

(the Statute of Frauds)

1955

(clearly erroneous)

(Satz J)
(discretion)

-12 -

500

500



15

(as a matter or right)

(specia or peculiar qualities)

-13-

1945

1945



(specia or peculiar)

(unique)
(judicia notice)

1949

500

6,000
6,000

15,000

- 14 -



$14,284.21
$24,000 $28,000

(proper circumstances)

1973 (the Cotton Belt)

(forward sale contract)

1973
30

(devauation)

(cotton fiasco)

-15-



(unique and irreplaceable)

(unique)

2-716(1)
circumstances)

- 16 -

1973

(other proper



2-613

(unique)

2-716
(Replevin)

2-716(3)

MP3.com  Napster.com
(Gnutdla) (freenet)
(Scour Exchange)

(piracy)
CD

(Offspring) CD 1

- 17 -



"only universal consequence of a legaly binding promise is, that the law makes
the promisor pay damages if the promised event does not come to pass ... [and] ...
leaves him free from interference until the time of fulfillment has gone by, and
therefore free to break his contract if he chooses." O. W. Holmes, The Common
Law 235-36 (Howe ed. 1963)
3
1 149  (1999-4-1)
Hochster v. De La Tour, 2 Ellis & BIl. 678, 118 Eng. Rep. 922 (Queen's Bench,
1853)
135
(1996-12-1)
Restatement (Second) of Contracts §253
Uniform Commercial Code §2-610
Taylor v. Johnston, 539 P.2d 429 (Cal. 1975)
136  (1997-2-1)
A. W. B. Simpson, A History of the Common Law of Contract 595-58 (1975)
3 154
(2000-2-1) 70

Robinson v. Harman (1848) 1 Exc. 850
Reprosystem B.V. v. SCM Corp., 727 F.2d 257 (2d Cir. 1984), cert. denied, 469
U.S. 828 (1984)

3 154 (2000-2-1)
Uniform Commercial Code 82-716 Buyer's Right to Specific Performance ..... "(1)
Specific performance may be ordered where the goods are unique or in other
proper circumstances. ....."
King Aircraft Sales v. Lane, 846 P.2d 550 (Wash. App. 1993)

- 18-



Hilmor Sales Co. v. Helen Neuschafer Division of Supronics Corp. 6 U.C.C. Rep.
Serv. 325 (N.Y. Sup. Ct. 1969)

Sedmak v. Charlie's Chevrolet, Inc., 622 SW.2d 694 (Mo. App. 1981)

Miller v. Coffeen, 280 SW.2d 100 (Mo. 1855)

Official Comment to section 2-716 (Buyer's Right to Specific Performance or
Replevin) "Purposes of Changes: To make it clear that: 1. ..... without intending
to impair in any way the exercise of the court's sound discretion in the matter, this
Article seeks to further a more liberal attitude than some courts have shown in
connection with the specific performance of contract of sale.”

McCallister v. Patton, 215 SW.2d 701 (Ark. 1948)

Boeving v. Vandover, 218 SW.2d 175 (Mo. App. 1949)

Mitchell-Hantley Cotton Co., Inc. v. Waldrep, 377 F.Supp. 1215 (N.D. Ala. 1974)
R.L. Kimsey Cotton Co., Inc. v. Ferguson, 214 S.E.2d 360 (Ga. 1975)

Duva & Co. v. Macom, 233 S.E.2d 356 (Ga. 1975)

Uniform Commercial Code 82-613 Casudty to Identified Goods "Where the
contract requires for its performance goods identified when the contract is made,
and the goods suffer casualty without fault of either party before the risk of loss
passes to the buyer, ..... (a) if the loss is total the contract is avoided; and .....
Uniform Commercial Code 82-716 (3) "The buyer has a right of replevin for
goods identified to the contract if after reasonable effort he is unable to effect
cover for such goods or the circumstances reasonably indicate that such effort will
be unavailing .....
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