13

7 20-23 24

129
1999
3
5
1953
35
(A)
remedies)
performance)
(B) (Anglo-American Law)
(damages)

(remedies at law)

©
matter of right)

1997

8 17-20

(equitable

( specific

(compensation in kind)



(D)

(uniqueness)
(magic door)
(Court of Appeals)
(Supreme Court)
(Trid Terms) (Appellate
Division)
B.M. 1981 12 16 V.W.
36
3 7 (lease) V.W.
V.W. B.M.
(Queens Midtown
Tunnel)

(Queensboro Bridge)



1982 1982 3

1 3 B.M

1982 1 22 &M

B.M. 1982 8
1982 8 19 10 18
(cancel)

B.M.
60
(a)

(Notwithstanding anything contained in the foregoing provisions to the contrary,
Lessor (or its successor) may terminate and cancel this lease on not less than
60 days prior written notice in the event and only in the event of: (a) a bona
fide sale to a third party unrelated to Lessor. .....)

1982 11

(encumbrance)
B.M. 60
(ambiguous)

(parol evidence rule)

(Supreme Court)



(harm)
(assistance) (inequitable)

(or its successor)



(unigueness)
(magic door)

(physical difference)
(economic interchangeability)



(degree)

(uncertainty)



(positive  account)

(normative account)

360(a)

(the difficulty of
proving damages with reasonable certainty)



1985 2
1992

(speculative)

60

60

1985 1992

60

(conjectural)

60



(contingencies)

40

(the benefit of the doubt)

(inequitable)



(a multiplicity of suits)

18 12
19 18
8 24-27
C.C NEC 2
11 21 259
C.C. 10
5 3
11 912 G.C. AMEX
5

(requirement contract)

(illusory)
(unenforceable)

(lack of mutuality) (consideration)
(illusory promise)

-10 -



(Laclede Gas Co.)
(Amoco) 1970 9 21

BP
BP-Amoco BP
Amoco

(supplemental form letter)

-11 -



30
1
30
1972 1973
1973 4
3

30

17
8
(mobile home park)

80%

14

-12 -



1970 9 21 1973 5 31

(mandatory injunction prohibiting the continuing breach)
(damages)

(status quo)
(temporary injunction)
(permanent injunction)

2-716(1)
(goods cannot be covered or replaced)

-13-



(illusory)
(complete failure of consideration)

(a any time) (for any
reason) (immediately)

(Samud  Williston)

- 14 -



(arbitrary
cancellation clauses)

(for cause)

(Arthur L. Cobin)

(lack of mutuality) (lack of consideration)

30

(mutuality of consideration)

-15-



(sound discretion)

matter of right.)

(indefinite)

- 16 -

(specific performance goes as a

(mutuality of remedy)

(uncertain)



(red edtate)

(proper circumstances)

(persona property)

1949

- 17 -

10

15



(open market)

2 1977 3 1981 4

(peak shaving)

- 18-



18 11

23 2000 11 17
81
70 63 60

Van Wagner Advertising Corp. v. S & M Enterprises, 492 N.E.2d 756 (C.A.N.Y.

1986)
< 3 >

147  (1998-12-1)
Gardens Nursery School v. Columbia Univ., 404 N.Y.S.2d 833 (N.Y. Civ. Ct.
1978)
Anthony T. Kronman, Specific Performance, 45 U.Chi.L. Rev. 351 (1978)
Laclede Gas Co. v. Amoco Oil Co., 522 F.2d 33 (8th Cir. 1975)
Kaiser Trading Co. v. Associated Metals & Minerals Corp., 321 F.Supp. 923
(N.D.Cal. 1970), appeal dismissed 443 F.2d 1364 (9th Cir. 1971)
Uniform Commercial Code §82-716. "Buyer's Right to Specific Performance ... (1)
Specific performance may be decreed where the goods are unique or in other
proper circumstances. ..." Officia Comment 2. " ... uniqueness is not the sole basis
of the remedy under this section for the relief may aso be granted 'in other proper
circumstances and inability to cover is strong evidence of ‘other proper
circumstances. ..."

-19-



Laclede Gas Co. v. Amoco Oil Co., 385 F.Supp. 1332 (E.D.Mo. 1974)

1 S. Williston, Law of Contracts § 104, at 400-401 (3rd ed. 1957)

1A A. Corbin, Conbin on Contracts 8 164 at 83 (1963)

Phillips Petroleum Co. v. Rau Congt. Co., 130 F.2d 499, 501 (8th Cir. 1942) cert.
denied, 317 U.S. 685 (1942), (Missouri law); Boland v. Shell Oil Co., 71 F.Supp.
649, 651-652 (E.D.Mo. 1947), (Missouri law); Bevins v. Harris, 380 S.W.2d 345,
352 (Mo. 1964); Nationa Refining Co. v. Cox, 57 SW.2d 778, 781 (Mo. Ct.
App. 1933)

Cold Blast Transp. Co. v. Kansas City Bolt & Nut Co., 114 F. 77, 81 (8th Cir.
1902); Great Eastern Qil Co. v. DeMart & Dougherty, 166 S.W.2d 490, 493 (Mo.
1942); Cantrell v. Knight, 72 SW.2d 196, 199-200, (Mo. Ct.App. 1934); 1 S.
Williston, Law of Contracts § 164A (3rd ed. 1957); 1A A. Corbin, Conbin on
Contracts 8§ 156 (1963)

Miller v. Coffeen, 280 SW.2d 100, 102 (Mo. 1955)

Beets v. Tyler, 290 SW.2d 76, 80 (Mo. 1956); Rice v. Griffith, 161 SW.2d 220,

225 (Mo. 1942)
Boeving v. Vandover, 218 SW.2d 175 (Mo. Ct. App. 1949)

) ( 158 )
13 2000.10.1 ( )
© Copyright 2006 SEIJ ANDO All Rights Reserved

-20-



