14

21

(system of dual sovereignty)

(A)

(B)
©
D)
36
117
(First Lady

Hillary Rodham Clinton) 3
(Missouri Gov. Mel Carnahan)

(Texas Gov. George Walker Bush)
(Vice President Albert Gore Jr.) 43

11 7



11
November)

11 2 11 8

(first Tuesday after first Monday in

25

(president-elect)

(national popular vote)1 3 30

(Benjamin Harrison)

(James A. Garfield)

267
270
1876
(Rutherford B. Hays)
1
54
1880
1825
Adams)
(home state)

(George McGovern)

5 1984

1972

271

1888

267

(Grover Cleveland)

(Samud J. Tilden)

(John Quincy

(Ronald Reagan)



(the Senate) 50 50

1881
(Richard B. Cheney) 1 20

1
(the House of Representatives) 221 211
3
212
107 1 3

(Rep. James A. Traficant (D-Ohio))
(Minority Leader Richard A. Gephardt (D-Mo.))
(Rep. J. Dennis
Hastert (R-IIl.))

(the

administration of Dwight D. Eisenhower) 2

(Electoral College)
(mandate)



(the U.S. Congtitution)
1787

1860
(popular election)
1887 (Electoral Vote Count Act)
(authority) (state
legidature)
50
100 221 211 3
435 535
538 3
3
2 23
(winner-take-al) (Maine)
(Nebraska) (district-by-district)
2
2
(proportional vote plan)
1950



(anachronistic)

(anti-democratic) 200
700
3 2
4 3
(daunting task)
1787 (the Constitution
Convention)
(Grand Compromise)
2
(John F. Kennedy) 1956

(Founding Fathers)



(It is not only the unit vote for president we are talking about,
but a whole system of government power. If it is proposed to change the
balance of power of one of the elements of the solar system, it is necessary to
consider the others.)

(one
man, one vote)

(Secretary of State
Katherine Harris)

1 11
14 11 26
2,912,790
2,912,253 537
0.009
(conflicts of
interest)
(Gov. Jeb Bush) (recuse onesalf)
25 12 12
18 (Tallahassee)
(Joint Session of Congress) 1
6
2



"may"

(faithless electors)

(sample manual

29

11

recount)

21



(error in the vote tabulation)

"shall"
7
6
7
3 (the Election Canvassing
Commission)
7
"shall" (mandatory)
7
200
"may" "shall"
(permissive)
7



(legidative intent)

(cohesive whole)

"may” "shal"

(Declaration of Rights)
(the right of suffrage)

25
(the
will of the people, not a hypertechnical reliance on statutory provisions should
be our guiding principle in election cases.)



(where the intention of voter can fairly and satisfactorily ascertained)

1
&)

25
537

(contest)

11 26

12

(per curiam)
12
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11

26



(jurisdiction)
(federal issue)

12 8

(undervote)
4 3

(reasonable probability)

(the ultimate Catch-22)

(Joseph
Heller)

(hanging chads)
(dimpled chads) (pregnant chads)
(the intent of voter)
(legal vote)
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(Chief Justice Wells)

2
(no faith or credibility could be placed)
(sworn responsibilities)
(its role)
(voter-intent
standard)
(dlates of electors)
2006 1 3 107
50 50
221 211 3
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25 10

(Rep. Jesse L. Jackson Jr. (D-II1.))

12 9 4 3

(stay)

(the petition of a writ of certiorari is granted)
12 11
96

(concurring opinion)
(dissenting opinion)

(Justice Antonin Scalia)

(irreparable  harm)
(Count First and rule upon legality afterwards)

(Justice John Paul Stevens)
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(judicia restraint)

(The magjority has acted unwisely.)

12 12

(Chief Justice William

H. Rehnquist) (Justice Sandra Day
O'Conner) (Justice Anthony M.
Kennedy) (Justice Clarence Thomas)
5
(Justice
David H. Souter) (Justice Ruth Bader
Ginsburg) (Justice Stephen G.

- 14 -



Breyer) 4

(critical swing votes)

(institutional crisis)

(partisan ideology)

(judicial philosophy)

1973 (Roe v. Wade)

1992
(Planned Parenthood v. Casey)

(legitimacy)
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1857
(Dred Scott v. Sandford)

(mandate)

(sunshine law)

- 16 -



(the Rehnquist Court)

16

29 21

11

(the Warren Court)

(Chief Justice Earl Warren)

- 17 -

29

1953

1969



(Bang & Olufsen)
12 11 0

(David Boies)
1

(Napster)

(Prof. Laurence H. Tribe)
30
(top-flight oral advocate) (brief)
"counsel of record”

(Theodore B. Olson)
(Joseph Klock Jr.)
10 2 11
1 23
(moot courts)
(Eugene Scdia)
(Gibson, Dunn & Crutcher)
"Well hear argument now in number
00949, George W. Bush and Richard Cheney v. Albert Gore, et a. Before we begin
the arguments, the court wishes to commend all of the parties to this case on their

exemplary briefing under very trying circumstances.” "The case is
submitted."

- 18-



12 11 11 12 30
12 1

12 9

(That's
absolutely correct."” (That's correct.)

(1 would respectfully suggest that a
ballot that is not properly punched is not a legal ballot.)

-19-



12

not"

(protest)
(contest)
6 1
11 21
"shall”  "may” "shall not" “may

(our federa jurisdiction)
(federa issue)

(appellate jurisdiction)
(circuit court)
(appellate review)

- 20 -



65

"l think that's right."

(Justice
"I'm sorry."

1956 1990

"Mr. Klock? I'm Scalia."
"Yes, sir? I'll remember that."
"Correct me if I'm wrong....."
"It will be hard to forget."

12 12

-21 -

Brennan)

10



(deadline)
12 18 12 12

(per curiam)

5 (3 U.S.C. Sec. 5)

(contest)

2 1 2 (Ariclell, Sec. 1, cl. 2)
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14
(equal protection and due process of law)

(undervote)
5 4 7 2
14
5
(franchise)
2 1 2

(equa protection)
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(intent of voter)

12
(safe harbor)
3 5(3U.SC. Sec. 5)
6
11 14 12 18
6 12 12

- 24 -

12



25

(date of electors)
12 12
(minima constitutional standards)

5 4
7 2
5 4
11 7

CBS NBC CNN Fox AP

98

(remedy)

12 12

-25-

ABC
Voter News Service

CBS



12 18

problem of the court's making)

(Justice Louis D. Brandeis) 1916

(The most important thing we do is not doing.)

12 18

12 12 4
12 27

15 1 ©6

-26-

(a

1939



"I respectfully dissent.”
"l dissent.”

(system of dual sovereignty)
(cooperative judicial federalism)

(comity
and respect)
(definitive  pronouncements
of the will of the States as sovereigns)
(Erie R. Co. v. Tompkins 304
U.S. 64 (1938))

- 27-



5)

12

12

3 5 (3 U.S.C. Sec.

11 7

(chief election officer)

(certification)

-28-



(supreme authority)
5

(affirmative duties)
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3 2
8
(sour loser)
36 (crusade)
(razor thin or photo-finish)
(Jmmy Carter)
(Michael Dukakis) (Bill Clinton)
(Rep. Richard A. Gephardt (D-Mo.))
(Cdl. Gov. Gray Davis)
(Senator Hillary Rodham Clinton
(D-NY))
10
1 7 AP CBS ABC
NBC CNN
20 11 16 FOX
4
11 8
1
2,909,135
2,907,351 6
1,784
(section 102.141(4)) 0.5%
(Pam Beach
County)
11 9 327

- 30 -



(section 102.166)

( Broward)
(Volusia)3
(chad)
(hanging chads)
(dimpled chads) (pregnant chads)
(election
canvassing committee)
(sunshine
test) 3
(three-corner rule)
46
3
(Florida
Secretary of State Katherine Harris) (section 102.111(1))
1 11 14 5
1 14
2

(the Circuit Court of the Second Judicia Circuit in Leon
County)
(Judge Terry P. Lewis)

(mandatory)
(considering

al attendant facts and circumstances)
1 (the First District Court of

Appeal)
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11

11

11

11

11

11

11

11

16

17

18

21

22

23

24

26

(overseas absentee ballots)

11 18
7
(Miami-Dade County)
50
170 11
930
3 11 26
42 25
(indications of a voter's intent)
3 USC. Sec. 5
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11

11

12

12

12

12

12

12

12

27

28

2,912,790
537

90

11 21

11

12

(undervotes) 43,000

43,000
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2,912,253

(Judge N. Sanders Sauls)

14,000

537

154



12

12
12

12

10

11
12

13

12 11
11
90
10
6
65
7
5
(Abraham Lincoln)
(Our nation must rise above a house divided.)
(joint

session of Congress)

(Rep. Jesse L. Jackson, Jr.(D-lIL.))
(Congressiona Black Caucus)

11 11

Title 3, United States Code, Chapter 1, Section 5

If any state shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determination of any controversy or
contest concerning the appointment of all or any of the electors of such state, by
judicia or other methods or procedures, and such determination shall have been
made at least six days before the time fixed for the meeting of the electors, such
determination made pursuant to such law so existing on said day, and made at
least six days prior to said time of meeting of the electors, shall be conclusive, and
shall govern in the counting of the electora votes as provided in the Constitution,



and as hereinafter regulated, so far as the ascertainment of the electors appointed
by such state is concerned.
The Constitution of the United States of America
Article 11, Section 1., Clause 2.
Each State shall appoint, in such Manner as the Legislature thereof may direct, a
Number of Electors, equal to the whole Number of Senators and Representatives
to which the State may be entitled in the Congress, but no Senators or
Representative, or Person holding an Office of Trust or Profit under the United
States, shall be appointed an Elector.
The Congtitution of the United States of America
Amendment X1V [1868], Section 1.
All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

11 11

McPherson v. Blacker, 146 U.S. 1 (1892)
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