18

(obligation of good faith)

(candidates for judicia office)
1 (freedom of
speech) 40
6 11

1857 (Dred Scott decision)

(Code of Judicia Conduct)
(disputed legal or political issues)
("announce" clause)

("endorsement” clause)
("attend or speak” clause)
1996
(Gregory Wersal)

1997 1
1998 1997 12

1998 2000



(Board of Judicial Standards)

(U.S. Digtrict Court for the District of Minnesota)
(independence)
(impartiality)

14 (equal protection clause)

(Republican Party v.
Kelly, 63 F.Supp. 2d 967 (D. Minn. 1999)
8 2 1
(Republic Party of Minnesota et a. v. Kelly et al., Docket No.
99-4021, 4025, 4029, filed April 30, 2001)

1
12 3
7
(informed choices)
(A)
(B) BP AMOCO



(C©) BP AMOCO (implied
covenant of good faith and fair dealing)

@) 3
2001 11 8 3
11 8
67

(diversity action)
1998 9 21 AMOCO
H 15 AMOCO

(retall gasoline facility)

AMOCO BP BP AMOCO

BP AMOCO

19 ()  7(C) 7(b)

BP AMOCO 180

BP AMOCO
7(b)
(diligently)
19 BP AMOCO

7(c)
BP AMOCO (terminate)



(situations)

(satisfactory agreement)

(at his sole discretion)

6 BP AMOCO
BP AMOCO
(has not obtained)
(diligent clause)
(implied covenant of good
faith)
6 BP AMOCO
1999 3 19
4 20
BP AMOCO
4 19 H
7(c)
3 19 4 19
BP AMOCO
7
H (the U.S. District Court

for the Eastern District of Pennsylvania)
(summary judgment)



BP AMOCO

BP AMOCO 7(c)
BP
AMOCO
6
7(c) BP AMOCO
(like any party to a contract)
BP AMOCO
(common sense)
BP AMOCO (zoning permits) (variances)
(common sense
dictates)
BP AMOCO

"Don't put the horse before the cart.”



BP AMOCO

(lease)

contingency clause)

7(c)

BP AMOCO

BP AMOCO

(question of fact)

BP AMOCO

7(b)

(approvals



Internet (defamation)

Victoria
Gutnick v. Dow Jones 30
The Wall Street Journal Dow Jones & Company Inc.
Barrons Magazine Website
(wg.com)
Dow Jones 2000 10 30 Barrons "Unholy Gains"
7,000 "When stock promoters cross paths with
religious charities, investors had better be on guard.”
Melbourne Joe Gutnick
Victoria Nachum Goldberg
New York
(SEOC)
Gutnick Australia
Dow Jones Australia New Jersey
New York Victoria 2000 8 28
Dow Jones Supreme
Court Rules long arm jurisdiction
forum non conveniens Internet
Internet upload
Website  servers New Jersey Victoria
download



Justification Polly Peck

"In an action in respect of words containing two or more distinct charges, if the
plaintiff chooses to sue only in respect of one (and the initiative is his) the
defendant cannot adduce evidence of justification relating the other." Polly Peck
(Holdings) plc v. Trelford [1986] QB 1000.

Justification

12 14
Australia) Dow Jones

(The High Court of

191

(fiducia relationship)

(Prof. P. S. Atiya)

(Prof. J. Beatson)



(Prof. Howard Bennet)

E.U.
E.C. 93/13/EEC OJL 95/29
1995
(Unfair Terms in Consumer Contracts Regulations 1994(Sl
1994/3159))

(utmost good faith)

1974 40
2014 1980

(demurrer)

BP AMOCO



59

1980

1983

1983

(specia verdicts)

1983 1983

7

1985 8

-10 -

(red tape)

(impact  study)
3



32

45

70

-11 -

300
1988

8

1988

6
1983

25



(unreasonable) (unfair)
(bad faith negotiation tactics)

(rather

simple and unassailable contract law principles)

1988

-12 -



17

D @)

(bad
faith claim) 1990

25

- 13-



(duty to negotiate in good faith)

(letter of intent)
(agreement to agree) (promissory estoppel)

(Mareva Injunction)
(Bank of China v. NBM LLC et al., [2001] EWCA
Civ. 1916, 18th Dec. 2001)

1982 (Civil
Jurisdiction and Judgment Act 1982) 25
(worldwide freezing order)

-14 -



(Babanaft Internationa Co. v.
Bassante [1990] 1 Ch. 13)

(Babanaft proviso)

(Derby v. Weldon (No. 3 & 4) [1990] 1 Ch. 65)

(if they were able to do s0)
(Derby and Weldon proviso)

(ex parte)

(Saville J.)
(double jeopardy)
(Baltic
Shipping v. Trandink [1995] 1 Lloyd's Rep. 673)

(nothing in this order shal ..... prevent [the third parties] from
complying with what they reasonably believe to be their obligations, contractual or
otherwise under the law and obligations of the country ..... in which those assets are

situated or under the proper law of any bank account in question.)
(the standard CPR/Commercial

Court form)

ex parte

-15-



(Rules Committee)
(Commercia Court)

10

Joseph Huang & Julia Y. Huang v. BP AMOCO Corp. (3rd Cir. No 00-3607
Filed Nov. 8, 2001)

(Federa Rules of Civil Procedure) 56
(pleadings) (depositions) (answers to
interrogatories) (admissions on file) (affidavits)

Huang v. BP Amoco Corp. (E.D. Pa. No. 00-1290 July 13, 2000)
Burke v. Gen. Outdoor Adver. Co., 168 A. 334, 336 (Pa Super. Ct. 1933);
Pressey v. McCornack, 84 A. 427, 428; In re J.B. Van Sciver Co., 73 B.R. 838,
845 (Bankr. E.D. Pa. 1987)
"..... dthough there are (tort and equitable) duties not to deceive or misrepresent
the facts, no _general duty of good faith is recognized by English law. Parties
who negotiate each other do so, as the legal phrase goes, 'at arms length', that is
to say, each is supposed to stand on his own feet and look after his own
interests.” P. S. Atiyah, "An Introduction to the Law of Contract" 5th ed. (1995)
p. 89-90.
"In_many civil law systems, and perhaps in most legal systems outside the
common law world, the law of obligations recognizes and enforces an overriding
principle that in making and carrying out contracts parties should act in_good
faith. ..... English law has, characterigtically, committed itself to _no such
overriding principle but has developed piecemeal solutions in response to
demonstrated problems of unfairness." Bingham L.J. in Interfoto Picture Library
Ltd. v. Stiletto Visual Programmes Ltd. [1989] Q.B. 433

..... at common law there is in general no duty of disclosure of material facts

- 16 -



before the contracts is made." J. Beatson, "Anson's Law of Contract" 27th ed.
(1998) p. 257

"English law adopts an adversarial model of contractual negotiations, requiring
each party to accept responsibility for their own interests. Although the law will
assist a party who has been induced into a contract by an inaccurate or
misleading statement, termed a misrepresentation, there is no_genera duty to
volunteer information even thought it is evident that such information would be
regarded as highly relevant by the other party in deciding whether to contract
and, if so, upon what terms.” Howard Bennet, "The Law of Marine Insurance,
(1996) p. 580

Racine & Laramie, Ltd. v. Department of Parks & Recreation, (1992) Cal. App.
4th 1026

Foley v. Interactive Data Corp. (1988) 47 Ca.3rd 654, at 683-684: "The
distinction between tort and contract is well grounded in common law, and
divergent objectives underlie the remedies created in the two areas. Whereas
contract actions are created to enforce the intentions of the parties to the
agreement, tort law is primarily designed to vindicate 'socia policy." The
covenant of good faith and fair dealing was developed in the contract arena and
is aimed at making effective the agreement's promises.”

Foley v. Interactive Data Corp. (1988) 47 Cal.3rd 654, at 689-690: "[t]he
precise nature and extent of the duty imposed by such an implied promise will
depend on the contractual purposes.”

Foley v. Interactive Data Corp. (1988) 47 Ca.3rd 654, at 690: "..... the court
was careful to draw a distinction between "ex delicto" and "ex contractu”
obligations. An alegation of breach of the implied covenant of good faith and
fair dealing is an allegation of breach of an "ex contractu” obligation, namely
one arising out of the contract itself. The covenant of good faith is read into
contracts in order to protect the express covenants or promises of the contract,
not to protect some general public policy interest not directly tied to the
contract's purposes.”

Love v. Fire Ins. Exchange (1990) 221 Ca.App.3d 1136 a 1153: "Our
conclusion that a bad faith claim cannot be maintained unless policy benefits are
due is in accord with the policy in which the duty of good faith is rooted. The
covenant of good faith and fair dealing is implied in law to assure that a
contracting party 'refrain[s] from doing anything to injure the right of the other
to receive the benefits of the agreement.’ ..... In_essence, the covenant is implied

-17 -



as a supplement to the express contractual covenants, to prevent a contracting
party from engaging in conduct which (while not technically transgressing the
express covenants) frustrates the other party's rights to the benefits of the

contract.”

Paragraph 25 of the concession contract. "Notwithstanding any of the provisions
of this contract, the parties may hereafter, by mutual consent, agree to
modifications thereof or additions thereto in writing which are not forbidden by
law. The state shall have the right to grant reasonable extensions of time to
Concessionaire for any purpose or for the performance of any obligation of
Concessionaire hereunder."
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