20

(material breach of contract)

cross-border
Christie's Sotheby's
97% Sherman Act (15 U.S.C. 88 1, 3) (price-fixing)
Clayton Act (15
U.S.C. 8§88 15, 26) (antitrust
class action)
4 4 1993 1 1 2000
2 7
(buyer's premium)
1995 9 1 2000 2 7
- (sdler's
COMmMIssion)
class action
antitrust class action 2001 4
12 $512 million (
Clayton Act 3 $1.3
billion
Class Action 2000 1 28 Christie's

1997

Christie's Sotheby's buyer's



premium  seller's commission

Alcoa Matsushita Elec.
Hartford Fire Ins. (effects test)
(conduct)
(effect)
2
(beneficial effect)
(injuries)
National Bank of Canada
(€Y)
@)
National Bank of Canada 1
2
(A) (material breach of contract)
(B) (substantial performance of contract)
© (fundamental breach of contract)
(D)
(time-essence clause) (drop-dead clause)
3 21 7



24
hours.)

280

(What a difference a day makes ..... twenty-four little

(sophisticated development corporation)

756
700
(closing)
1997 11 15
1999 1 15

30
1998 12 31
11
12 1

1999 11

1997

30



100
13%

1999 11 22
1999 11 30

2000 9 26

2000 10 26

(federa

lawsuit)

2000

(settlement  agreement)

10

45

30



(dismissal with prejudice)

2001 1 25
1997 11 15 3 2
90
(€Y)
@
2001 1 25
2000 1 25
(time is of the essence)
3
2001 1 25
(drop-dead date)
20000 10 26 2000 1 25 91



24

18

10%

2001 1 25

1 24
(entirely willing and able to close)

726 7
1 24

3

@)

68

(escrow account)

D



(What a difference a day makes ..... twenty-four little
hours.)

(specific performance)
(null and void)

(material breach of contract)
(terminated)
(at issue in the case sub judice)

National
Bank of Canada
(Foreign Trade Antitrust Improvements Act of 1982)
FTAIA 1982 (15 U.S.C. § 6(a)) Sherman Act
(such conduct has a direct, substantial, and reasonably foreseeable effect)
Chrigtie's FTAIA 1982
National Bank of Canada

Hartford Fire Ins.

FTAIA 1982



(requisite domestic effect)
premium
commission
Kaplan FTAIA 1982

"This conclusion is no more than a
straight forward application of the fundamental notion, widely respected by U.S.
courts, of prescriptive jurisdiction. The power of the United States to prescribe a rule
of conduct for extraterritorial transactions, its prescriptive jurisdiction, depends, so
far as is relevant here, on those transactions having a substantial effect within U.S.
territory. To grant a remedy under U.S. law where, as here, the transactions for
which that remedy is sought had no such effect would be an unwarranted assertion
of American power."

FTAIA 1982

Sherman Act Clayton Act

Clayton Act
Sherman Act

"The conduct and injury requirements of the Sherman and Clayton Acts operate
independently. ..... A plaintiff's injury, whether actual or threatened, is relevant to the
Clayton Act, which gives a plaintiff the right to bring suit, and not the Sherman Act,
which sets forth substantive rules governing conduct. ..... The substantive provision
of the Sherman Act determine what conduct by the defendant is actionable. The
Clayton Act determines what injury a plaintiff must suffer in order to bring suit."

"[T]he 'conduct' in this case was not the imposition of high prices pursuant to
an illicit agreement, but the alleged agreement by the defendants to fix prices in
foreign auction markets."

(by the plain meaning of the statute
itself) FTAIA 1982  Sherman Act Clayton Act



2 National Bank of Canada

"[A] violation of the Sherman Act is not predicated on the existence of an
injury to a plaintiff. ..... The 'effect’ on domestic commerce need not be the basis for
a plaintiff's injury, it only must violate the substantive provisions of the Sherman
Act. ... [T]he FTAIA does not alter the law of this Circuit with respect to the
requisite 'effect’ on domestic commerce needed to support an antitrust claim based
on conduct that is also directed at foreign markets."

Sherman Act

FTAIA 1982
(such effect gives
rise to a clam)

"If . the domestic price-fixing agreement could only have succeeded with the
foreign price-fixing, then the foreign agreement certainly had an anticompetitive
effect on the domestic market. ..... [T]he FTAIA does not shield the defendants
conduct from scrutiny under the antitrust laws."

(injury)

long-arm jurisdiction
FTAIA 1982

2001 1 25 726 7



(timeis
of the essence)

(counter performance)

(materiality)

(sine qua none)

(inherent justice of the matter)

(within a

-10 -



reasonable period of time)

Sahadi

(black letter law)

Sahadi

(Harlington Wood, J. C.J.)

(unconscionable)
(unfair advantage)

-11 -

Arrow Master



(totality of circumstances)

Sahadi
2001 1 25
2001 1 25
2001 1 25
(surrounding circumstances)
(extrinsic evidence)
2
11 Reynolds 1
Den Norske Bank
Reynolds
(unsuccessful applicants) (merit emplyees)
(non-merit employees)
(class action)
(consent decree)
11 (aform of

contract)
(ambiguous)

-12 -



(in fashioning the decree)

(a
prior course of performance) (a prior couse of dealing)
(usage of trade)
(contra proferentem)
(adhesion contract)
Den Norske Bank
(lead bank) (loan agreement)
(loan participation agreement)

(Ernst &

Y oung)
(restructuring)

(fiduciary duty)

11

- 13-



13

83%
11

(course of action)

13
13
(unambiguous) (plain terms)
(ambiguous)
€))
&) ©) )

2000 1 25
(absolute, final date for closing)

(unequivocal right)

-14 -



1997 11 3

(sick and tired)
1 25 (finality)

2000 1 25

(materia  term)

(findlity)

-15-



(Underwood Cotton Co., Inc. v. Hyundai Merchant
Marine Co., Ltd. (10th Cir. No. 01-55677, Filed April 26, 2002)
(Pomerene Act)
(COGSA) 1
(judgment on the pleadings)
(statutory antinomy)

1998 1 7 Underwood Cosan Texas
Taiwan Hyundai
Cosan
Cosan
Cosan
Hyundai Taiwan
1998 2 28 Cosan Cosan
2000 2 25
9
(merits)
(improperly)
COGSA
1
COGSA 2 COGSA 81300
Pomerene
Act

COGSA §1303(4)

COGSA
COGSA
Pomerene Act

- 16 -



Underwood COGSA §1303(4) COGSA §1303(6)
1

Pomerene Act
Pomerene Act

2001 1 26

(doctrine of substantial performance)

(Cardozo, J.)

Jacob & Youngs

1914 6

(Reading
manufacture) 1914 3

-17 -



(character)
(purpose and interests) (extent)

(forfeiture)

(fidelity bond)
F.D.I.C.

- 18-



12

12

12
(unless Proof of Loss ..... with full
particulars and complete documentation has been received by [the insurer]
prior to the termination or cancelation of this bond)

12

12
10

(can make time of the essence)

12

"time is of the essence"

-19-



- ([W]here time is of the
essence substantial compliance with a specific time requirement is insufficient.)

(relevant factors)

(bargained-for objective)

(redundant
or meaningless)

(performance within a reasonable time)

(central object)

-20-



(freedom not to contract)
(freedom to contract)

(findlity)

(proportionality of prejudice)

1997 2001

170

(inherent prejudice)

170

(unreasonable, unfair advantage)
170

-21 -



(until the eleventh hour)
(play with fire)

3
7
(Never put
off until tomorrow what you can do today.)
(carry coals to Newcastle)
(send owls to Athens)
(neither law nor equity)
(material  obligations)
COGSA 81303(6)
9 COGSA 8§1303(6)
(statute of repose) (statute of

[imitations)
§1303(6)

-22.-



COGSA §1303(6)

Pomerene Act

COGSA §1303(6)

(arcane distinction)

(certainty) (finality)
Pomerene Act

COGSA
COGSA §1303(6)

(public implication)
COGSA 8§1303(4) Pomerene Act
81303(6)
Pomerene Act

Underwood COGSA
(misissuance)
Pomerene Act COGSA

COGSA

(misdelivery)

"While we recognize that our conclusion is not apodictic, we are of the opinion
that it makes a great deal of sense, and we would truly find ourselves in the midst
of a dilemma were we to search for an inexorably logical solution in this instance.
Here, after asking ourselves about the effect of various approaches, we must settle
for a solution that is somewhat more heuristic, but nonetheless compelling in the
long run. If COGSA and the Pomerene Act seem to present a Gordian knot when
they are laced together, rigorous logic alone is not the only way to untie it. Rather in
this case logic is complemented by history, good sense, and the need for a workable

-23-



commercial answer. In fine, by applying COGSA 81303(6)' one year period, we
implement congressional intent in the most reasonable way."

10

Kruman et a. v. Chrigtie's et a. (2nd Cir., Decided: March 13, 2002, Docket
No. 01-7309)

"We should not impute to Congress an intent to punish all whom its courts can
catch, for conduct which has no consequence within the United States. ..... [T]
he Act does not cover agreements, even though intended to affect imports or
exports, unless its performance is shown actually to have had some effect upon
them." United Sates v. Aluminum Co. of America, 148 F.2d 416, 443-444 (2d
Cir. 1945)

"American antitrust laws do not regulate the competitive conditions of other
nation's economies. ..... The Sherman Act does reach conduct outside our borders,
but only when the conduct has an effect on American commerce." Matsushita
Electric Industrial Co., Ltd. v. Zenith Radio Corporation, 475 U.S. 574, 582 & n.
6 (1986)

"It is well established by now that the Sherman Act applies to foreign conduct
that was meant to produce and did in fact produce some substantial effect in the
United States." Hartford Fire Insurance Co. v. California, 509 U.S. 764, 796
(1993)

"Only those injuries to United States commerce which reflect the
anticompetitive effect either of the violation or of anticompetitive acts made
possible by the violation constitute effects sufficient to confer jurisdiction.”
National Bank of Canada v. Interbank Card Association, 666 F.2d 6, 8 (2nd Cir.
1981)

Elda Arnhold and Byzantio, L.L.C. v. Ocean Atlantic Woodland Corp. (7th Cir.
No. 01-1611, Decided March 21, 2002)

1959 Dinah Washington "What a
Difference a Day Makes!"

"It is intended by Sellers and Purchasers that January 25, 2001 shall be the
absolute final date for closing ..... If closing has not occurred on or before
January 25, 2001, for any reason other than Sellers default ..... Purchaser[s]
shall have no right to purchase or otherwise encumber the Property ..... the

- 24 -



Contract shall be terminated, and Purchaser[s] shall have no rights with respect
to the Property ....."

"[Unclear] is whether the Act's 'direct, substantial, and reasonably foreseeable
effect’ standard amends existing law or merely codifies it. We need not address
these questions here." Hartford Fire Insurance Co. v. California, 509 U.S. 764,
796 n. 23(1993)

Kruman v. Chrisite's Int'l Plc, 129 F.Supp. 2d 620, 625 (S.D.N.Y. 2001)
"[A]sking whether a provision is a 'condition' is smilar to dsating the
'materiality’ question: both seek to determine whether its performance was a sine
gua non of the contract's fulfillment." Sahadi v. Continental Ill. Nat. Bank &
Trust Co., 706 F.2d 193, 198 (7th Cir. 1983)

"[A] court must ask whether the matter, in respect which the failure of
performance occurs, is of such a nature and of such importance that the contract
would not have been made without it." Haisma v. Edgar, 578 N.E.2d 163, 168
(11l App. 1991)

"[T]he question of whether a breach is material, thereby discharging the other
party's duty to perform, is based on the inherent justice of the matter." Kel-Keef
Enters. Inc. v. Quality Components Corp., 316 Ill. App.3d 998, 1016 (1st Dis.
2000)

"It is black letter law ..... that only a 'material' breach of a contract provision by
one party will justify non-performance by the other party. ..... Moreover, the
determination of 'materiality’ is a complicated question of fact, involving an
inquiry into such matters as whether the breach worked to defeat the
bargained-for objective of the parties or caused disproportionate prejudice to the
non-breaching party, whether custom and usage considers such a breach to be
material, and whether the allowance of reciprocal non-performance by the
non-breaching party will result in his accrual of an unreasonable or unfair
advantage." Sahadi v. Continenta Ill. Nat'l Bank & Trust Co., 706 F.2d 193, 196
(7th Cir. 1983)

Arrow Master Inc. v. Unique Forming Ltd., 12 F.3d 709, 715 (7th Cir. 1993)
"[E]ven where the parties clearly intended to regard a specific payment date as
crucia, equity will refuse to enforce such a provision when to do so would be
unconscionable or would give one party an unfair advantage over the other.”
Sahadi v. Continental Ill. Nat'l Bank & Trust Co., 706 F.2d 193, 197 (7th Cir.
1983)

Reynolds v. Roberts, 202 F.3d 1303 (11th Cir. 2000)

-25-



Den Norske Bank AS v. First Nat. Bank of Boston, 75 F.3d 49 (1st Cir. 1996)
"Where the line is to be drawn between the important and the trivial cannot be
settled by a formula. In the nature of the case, precise boundaries are impossible.
The same omission may take on one aspect or another according to its setting. .....
Nowhere will change be tolerated, however, if it is so dominant or pervasive as
in any real or substantial measure to frustrate the purpose of the contract. ..... the
guestion is one of degree, to be answered. ..... if the inferences are certain, by the
judges of the law. We must weigh the purpose to be served, the desire to be
gratified, the excuse for deviation from the letter, the cruelty of enforced
adherence.” Jacob & Youngs, Inc. v. Kent, 129 N.E. 889 (N.Y. 1921)

"This is not to say that the parties are not free by apt and certain words to
effectuate a purpose that performance of every term shall be a condition of
recovery” Jacob & Youngs, Inc. v. Kent, 129 N.E. 889 (N.Y. 1921); "the
doctrine [of substantial performance] prevents a forfeiture where the defect in
the first party's performance is both trivial and innocent. ..... the doctrine did not
extend to cases ..... where the plaintiff insisted upon strict compliance with its
conditions and has never waived them." Hardin, Rodriguez & Boivin v.
Paradigm Ins., 962 F.2d 628 (7th Cir. 1992)

F.D.1.C. v. Kansas Bankers Surety Co., 936 F.2d 289 (10th Cir. 1992)

"A typical example of a clause requiring strict compliance is one making time of
the essence of the contract; substantial, athough late, performance is not
generally sufficient.” Williston on Contrct sec. 44:53 at 225 (2000)
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