23

(arbitration clause)

(Warsaw Convention 1929)
(forum non conveniens)

9 (Hosaka et a. v. United

Airlines, Inc., Docket No. 00-15223 et seq., Filed Sept. 18, 2002)

1997 12 29 UA826
3 1
18
U.A.
(more convenient forum)
18

18 9

(A) (judicia review)

(vacatur of arbitration award)

(B)
(heightened judicia scrutiny)



© (Federal Arbitration Act,

U.S.C. §10)
(D)
(manifest disregard of law)
(judicialy created doctrine)
Daihatsu Motor 1985 5
Delaware Westerbeke  Toyota Daihatsu Motor

(Component Sales Agreement)

Westerbeke (carcass engine)
Daihatsu
Daihatsu
Westerbeke
3.2 Dahatsu  Westerbeke

(limited right of first refusal)

3.2
Daihatsu 3
Westerbeke
Daihatsu

9



2 1995 4 30
1990
Daihatsu E-070
3 Daihatsu
Westerbeke B&S
E-070 B&S
Westerbeke
Westerbeke
E-070 (Environmental Protection Agency)

(Air Resources Board)

Westerbeke

1952 9 16
(the Japan-American Trade Arbitration Agreement)

(liability phase) E-070 3.2
Daihatsu 3
Westerbeke Westerbeke
Westerbeke
Daihatsu

(desired to sell)
3.2
(plausible)



Westerbeke

3.2 Daihatsu

3.2

(mutua commitment)

3.2

(interlocutory award) Westerbeke

(contra proferentem)

(damages phase)

(preliminary agreement to agree)
(contract with condition precedent)

(Judge Leva)

(open terms)



2
(ultimate contractual objective)

(alternate
objective)
(obligation to negotiate in good faith)
(underlying contractual terms)
3.2
E-070 3.2
3.2

(refusal to negotiate)
(negotiation of such
matters as quantity ..... and delivery terms as a precondition to an engine
becoming an Engine)

Daihatsu
(expectancy damages)
(reliance damages)



Goodstein

Fuller Cooter Eisenberg

bargain)

(reliance interest)

Daihatsu Goodstein

Weserbeke

(a binding contract with open terms)

(benefit of
(expectation interest)

(restitution interest)



(indefiniteness)

Westerbeke

Goodstein

Westerbeke

Daihatsu

Westerbeke
Daihatsu
(illusory promise)

("objective" meeting of minds)

Daihatsu

Goodstein

(Final Award)

Daihatsu Westerbeke

E-070

Westerbeke



Daihatsu E-070

Goodstein Westerbeke

28(1)
1934

"(1) An action for damages must be brought, at the option of the plaintiff, in
the territory of one of the High Contracting Parties, either before the court of the
domicile of the carrier or of his principal place of business, or where he has a place
of business through which the contract has been made, or before the court at the
place of destination.

"(2) Questions of procedure shall be governed by the law of the court to which
the case is submitted.”

(Convention for the Unification of Certain Rules Relating to International
Transportation by Air, Oct. 12, 1929, 49 Stat. 3000, 3020-21, T.S. No. 876 (1934))
€))

@) ©) Q)

Milor (Milor v. British Airways, Plc., [1996]
Q.B. 702, 706)



"the procedural power to stay on the ground of forum non conveniens is
. inconsistent with the right conferred on the plaintiff to choose in which of
the competent jurisdictions his action will be tried ..."

28(2)
4
28(1)
Westerbeke
Daihatsu
(Marrero  J.) 3.2
(an unusual and legally fatal turn)
Goodstein
Daihatsu



Daihatsu

Westerbeke

(Law of the Case)

(res judicata) (issue estoppel)

1989

1933

1953 Wilko

Wilko
Rodriguez de Quijas
Wilko

(arbitrability)

(Securities Act of 1933)14

-10 -

10



"caveat emptor" "let the seller also beware"

1933 12(2)

(may sue at law or in equity in any court of competent jurisdiction)

Wilko

(interstate commerce)

1933 14

1933 12(2) (may sue at law or in equity in any court
of competent jurisdiction)

Moses Cone Southland

Wilco
1933
14

-11 -



1933 14
1987 McMahon
1989 Rodriguez de Quijas
McMahon
Shearson/AMEX 1934 (Securities and Exchange Act of
1934)10(b)
RICO (Racketeer Influenced and Corrupt Organizations Act)

RICO
3 (treble damages)
Shearson/AMEX
3
4
1934 RICO

(statutory rights)

Wilco
1934 29(a) 1933 14
1934 27
(exclusive jurisdiction)
McMahon 1934
29
(@
Wilco McMahon
1934 29(a) (substantive obligations)

27

-12-



Wilco 30

(federal policy favoring arbitration)
(we vigorously enforce agreements to arbitrate)
(reverse
centuries of judicia hostility to arbitration agreements)

Wilco

(Sherman Act)

(international comity)

(judicia suspicion of the desirability of arbitration and of the competence of
arbitral tribunals) (controversies based
on statutes)

Rodriguez de Quijas
McMahon

(vdlid, irrevocable,
and enforceable)

McMahon

Rodriguez de Quijas Wilco McMahon
Rodriguez

- 13-



Shearson/AMEX 1933 1934

Shearson
1933 Wilco 1934 McMahon
5
Wilco
(reduced to obsolescence)
Wilco (overrule)
1933 1934
Wilco McMahon
Wilco
Wilco

Wilco
(has exhibited a manifest disregard of

-14 -



(disregard)

1998
Halligan

Dealers)
Halligan

1967
1967)

Halligan
1967 ADEA
ADEA

Halligan
Piper

(National Association of Securities

(Age Discrimination in Employment Act of

1991 Gilmer

-15-



Halligan

Halligan
Halligan
ADEA Halligan
Halligan
"manifest disregard of
law"
ADEA

ADEA

2
Halligan

Gilmer

- 16 -



Daihatsu
Daihatsu

28(2)

(incorporate)
"forum non conveniens is a procedural tool available to U.S. courts and
thus squarely falls within the literal language of Article 28(2)" In re Air Crahs

off Long Island New York, on July 17, 1996, 65 F. Supp. 2d 207, 214
(S.D.N.Y. 1999)

5 28(1)
(procedural requirements and devices)
In re Air Crash Disaster Near New Orleans, Louisiana on July 9, 1982,

821 F.2d 1147, 1161 (5th Cir. 1987) (en banc)
Milor 28(1) 28(2)

-17 -



(preemptive effect)

Coyle v. P.T. Garuda Indonesia, 180 F.Supp. 2d 1160, 1170 (D.
Or. 2001); Robert Bosch Corp. v. Air France, 717 F.Supp. 688, 691 (N.D. IlI.
1989); Intel Corp. v. Maaysian Airline Sys., 652 F.Supp. 1101, 1102 (N.D.
Cal. 1987)

Daihatsu
Daihatsu
(trilogy) Kenford | Kenford I
Goodstein
Kenford Erie Buffalo
20
10
5
20

(with certainty)
(with reasonable certainty)

- 18-



(fairly within the contemplation)

Hadley 2
Hadley Kenford I
3
18
Kenford Erie
(&) @)
(€))
Kenford
Kenford I

(general  damages)
(extraordinary damages)

Erie
Kenford

Goodstein
Goodstein New York (Land
Disposition Agreement)
(preliminary  agreement)

-19-



(contractual duty to negotiate in good faith)

New York
New York
8
100 (out-of -pocket expenses)
7 9 900
(loss of anticipated profit)
New York

(to
put the plaintiff in as good a position as it would have been in had the contract
been performed.)

New York

(as good a position as) (a better position

-20-



than)

Goodstein

(internal inconsistency)

Westerbeke

Daihatsu (refusing to negotiate)

3.2

Daihatsu
Westerbeke

(prevention doctrine)
(good faith and fair dealing)

-21 -



Daihatsu

Goodstein
Daihatsu

Kenford I Kenford Il

(well defined, explicit,
and clearly applicable)

Kenford |

(fact-specific approach)
3.2

2 Daihatsu (a
clearly governing lega principle)

-22 -



(strains credulity)
(barely colorable)

justification)

Goodstein

(nature)

-23-

Daihatsu

(any colorable

Daihatsu Motor

Goodstein



(Law of the Case)

9 Text

“the courts had the right not to act when certain provisions
could be contrary to rules of law of the country”

28(2)

1999

"[7] Although the text of the Warsaw Convention is ambiguous, the
purposes and drafting history of the treaty, as well as evidence of the parties
postratification understanding and treatment of the issue in other treaties and
by other courts, persuade us that the contracting parties did not intend to
permit the plaintiff's choice of national forum to be negated by the doctrine of
forum non conveniens. We therefore hold that Article 28(1) of the Warsaw
Convention precludes a federal court from dismissing an action on the ground
of forum non conveniens."

Milor

- 24 -



10

Lapine Technology Corp. v. Kyocera Corp. 130 F.3d 884 (Sth Cir. 1997)
(computer disk drives)

Lapine Prudential-Bache
(Definitive Agreement)
Prudential-Bache (Amended Trading
Agreement)

"The Court shall vacate, modify
or correct any award: (i) based upon any of the grounds referred to in the
Federal Arbitration Act, (ii) where the arbitrators findings of fact are not
supported by substantial evidence, or (iii) where the arbitrators conclusions of
law are erroneous.”

(completely irrational) (manifest
disregard of law) 10 11

"In ether of the following cases the United States court in and for the district

-25-



wherein the award was made may make an order vacating the award upon the

application of any party to the arbitration -

"(a) Where the award was procured by corruption, fraud, or undue means.

"(b) Where there was evident partiality or corruption in the arbitrators, or either
of them.

"(c) Where the arbitrators were guilty of misconduct in refusing to postpone the
hearing, upon sufficient cause shown, or in refusing to hear evidence
pertinent and material to the controversy; or of any other misbehavior by
which the rights of any party have been prejudiced.

"(d) Where the arbitrators exceeded their powers, or so imperfectly executed
them that a mutual, final, and definite award upon the subject matter
submitted was not made.

"(e) Where an award is vacated and the time within which the agreement
required the award to be made has not expired the court may, in its
discretion, direct a rehearing by the arbitrators.”

9 U.S.C. (Supp. V, 1952), 8§10

Westerbeke Corp. v. Daithatsu Motor Co., 162 F.Supp. 2d 278 (S.D.N.Y. 2001);

Westerbeke Corp. v. Dahatsu Motor Co., (2nd Cir., Docket No. 01-9224,

Decided August 28, 2002)

"When DAIHATSU desires to sell in the Teritory other water-cooled gasoline

engines of fewer than four cylinders for the Products than the Engines.

WESTERBEKE shall have the first refusal during the first six months after the

date of DAIHATSU's first offer of the Estimate for the said engines. During the

said six months of the first refusal for WESTERBEKE, DAIHATSU shall not
offer the said engines to any third party in the Territory and if DAIHATSU/NM
and WESTERBEKE come to an agreement on the specifications, prices,
minimum purchase quantities, delivery terms, etc. of the said engines, such
engines shall be added to the Engines as defined by the paragraph 1 of the

Article 2 of this agreement. In such case, if need be, the parties shall amend the

provisions of this agreement relating to the said agreement on the Engines

added.”

Teachers Insurance & Annuity Association of America v. Tribune Co., 670

F.Supp. 491 (S.D.N.Y.)

< 19 > (obligation of good
faith) 2002.4(No.167) P.12, 20-26

- 26 -



Goodstein Construction Corp. v. City of New York, 80 N.Y.2d 366 (1992)

Lon L. Fuller & William R. Perdue, jr., The Reliance Interest in Contract
Damages (Pt. 1), 46 Yae L.J. 52 (1936); (Pt. 2), 46 Yae L.J. 373 (1937)
Robert Cooter & Melvin A. Eisenberg, Damages for Breach of Contract, 73 Cal.
L. Rev. 1432 (1985)

"Even though one or more terms are left open a contract for sale does not fail
for indefiniteness if the parties have intended to make a contract and there is a
reasonably certain basis for giving an appropriate remedy.” N.Y.U.C.C. § 2-204
(3).

"The parties if they so intend can conclude a contract for sale even though the
price is not settled. ....." N.Y. U.C.C. § 2-305(1)

< 15 > (illusory
promise) 2001.4(No.161) P.16
< 15 > (illusory promise)

2001.10(No.164) P.56
"Power to vacate an award is limited. ..... [ T]he interpretations of the law by the
arbitrators in contrast to manifest disregard are not subject, in the federa courts,
to judicia review for error in interpretation.” Wilko v. Swan, 346 U.S. 427, 436
(1953)
Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477 (1989)
"Any condition, stipulation, or provision binding any person acquiring any
security to waive compliance with any provision of this subchapter or of the
rules and regulations of the Commission shall be void.”, 15 U.S.C. 77n. 8§14
"Any person who - ..... (2) sdlIs a security ..., by the use of any means or
instruments of ... communication in interstate commerce ..., which includes an
untrue statement of a material fact or omits to state a material fact necessary in
order to make the statements ..., not misleading, and who shall not sustain the
burden of proof that he did not know ..., of such untruth or omission, shall be
liable to the person purchasing such security from him, who may sue either at
law or in equity in any court of competent jurisdiction, to recover the
consideration paid for such security ..., or for damages if he no longer owns the
security”, 15 U.S.C. 771(2)
"If any suit or proceeding be brought in any of the courts of the United States
upon any issue referable to arbitration under an agreement in writing for such
arbitration, the court in which such suit is pending, upon being satisfied that the
issue involved in such suit or proceeding is referable to arbitration under such an

- 27 -



agreement, shall on application of one of the parties stay the trial of the action
until such arbitration has been had in accordance with the terms of the agreement,
providing the applicant for the stay is not in default in proceeding with such
arbitration." 9 U.S.C. (Supp. V, 1952) 1 et seqg. 3
Moses H. Cone Memoria Hospital v. Mercury Construction Corp., 460 U.S. 1
(1983); Southland Corp. v. Keating, 465 U.S. 1 (1983)
< 21

> (arbitration clause) 2002.8
(No.169) P.52, 53-57
Shearson/American Express Inc. et a. v. McMahon, 482 U.S. 220 (1987)
"A party aggrieved by the alleged failure, neglect, or refusal of another to
arbitrate under a written agreement for arbitration may petition any United States
district court ..... for an order directing that such arbitration proceed in the
manner provided for in such agreement ..... The court shall hear the parties, and
upon being satisfied that the making of the agreement for arbitration or the
failure to comply therewith is not in issue, the court shall make an order
directing the parties to proceed to arbitration in accordance with the terms of the
agreement.” United States Arbitration Act, 9 U.S.C. § 4 (1976)
"The district courts of the United States . . . shall have exclusive jurisdiction of
violations of this title or the rules and regulations thereunder, and of all suits in
equity and actions at law brought to enforce any liability or duty created by this
title or the rules and regulations thereunder.” 15 U.S.C. 78aa. § 27
Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1,
24 (1983)
Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 221 (1985)
Scherk v. Alberto-Culver Co., 417 U.S. 506, 510 (1974)
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. 473 U.S. 614 (1985)
"A written provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction, or the refusal to perform the whole or
any part thereof, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal, shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity
for the revocation of any contract." 9 U.S.C. § 2
"[The reach of the manifest disregard doctrine is] severely limited.”
Government of Indiav. Cargill Inc., 867 F.2d 130, 133 (2d Cir. 1989)

-28-



[M]anifest disregard of the law' by arbitrators is a judicially-created ground for
vacating their arbitration award. ..... it clearly means more than error or
misunderstanding with respect to the law. The error must have been obvious and
capable of being readily and instantly perceived by the average person qualified
to serve as an arbitrator.” Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker,
808 F.2d 930, 933 (2d Cir. 1986)

"[A]rbitration awards are subject to very limited review in order to avoid
undermining the twin goals of arbitration, namely, settling disputes efficiently
and avoiding long and expensive litigation.” Willemijin Houdstermaatschappij,
BV v. Standard Microsystems Corp., 103 F.3d 9, 12 (2d Cri. 1997)

"[T]he term 'disregard’ implies that the arbitrator appreciates the existence of a
clearly governing legal principle yet decides to ignore or pay no attention to it."
DiRussa v. Dean Witter Reynolds Inc., 121 F.3d 818, 821 (2d Cir. 1997)

"In order to advance the goals of arbitration, courts may vacate awards only for
an overt disregard of the law and not merely for an erroneous interpretation. .....
This judicialy-created addition to the proscriptions of 9 U.S.C. 8 10 is severely
limited. In order to vacate for 'manifest disregard,’ a court must find that the
arbitrators knew of a governing legal principle yet refused to apply it or ignored
it altogether. Moreover, the law ignored by the arbitrators must be ‘well defined,
explicit, and clearly applicable' if the award is to be vacated." Folkways Music
Publishers, Inc. v. Weiss, 989 F.2d 108, 112 (2d Cir. 1993)

Halligan v. Piper Jaffray, Inc., 148 F.3d 197 (2d Cir. 1998)

Sobel v. Hertz, Warner & Co., 469 F.2d 1211, 1214 (2d Cir. 1972); Koch
Qil, SA. v. Transocean Gulf QOil Corp., 751 F.2d 551, 554 (2d Cir. 1985);
Andros Compania Maritima, SA. v. Marc Rich & Co., A.G., 579 F.2d 691, 704
(2d Cir. 1978).
Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991)
Kenford Co., Inc. v. County of Erie, 67 N.Y.2d 257 (1986)
Kenford Co., Inc. v. County of Erie, 73 N.Y.2d 312 (1989)
Goodstein Const. Corp. v. City of New York, 80 N.Y.2d 366 (1992)
Hadley v. Baxendale (1854) 9 Ex. 341

< 3 > 1999.4
(No0.149) P.15, 20-26
"It is well established that in actions for breach of contract, the nonbreaching
party may recover genera damages which are the natural and probable

-29-



consequence of the breach. In order to impose on the defaulting party a further
liability than for damages which naturally and directly flow from the breach, i.e.,
in the ordinary course of things, arising from a breach of contract, such unusual
or extraordinary damages must have been brought within the contemplation of
the parties as the probable result of a breach at the time of or prior to
contracting.” Kenford Co., Inc. v. County of Erie, 73 N.Y.2d 312, 319 (1989)
Saint Mary Home, Inc. v. Serv. Employees Int'l Union, Dis. 1199, 116 F.3d 41,
44-45 (2d Cir. 1997)

"The prevention doctrine is substantially related to the implied covenant of good
faith and fair dealing implicit in every contract. ..... The implied covenant of
good faith and fair dealing requires a promisor to reasonably facilitate the
occurrence of a condition precedent by either refraining from conduct which
would prevent or hinder the occurrence of the condition, or by taking positive
action to cause its occurrence." Lippman & Co. v. Apogee Fin. Group, Inc., 807
F.Supp. 1007, 1022 (S.D.N.Y. 1992)

"An arbitrator's factual findings are generally not open to judicial challenge, and
we accept the facts as the arbitrator found them." ConnTech Dev. Co. v. Univ. of
Conn. Educ. Props, Inc., 102 F.3d 677, 687 (2d Cir. 2001); "Under our limited
scope of review of arbitration awards, we are bound by the arbitrators factual
finding and by their awards, we are bound by the arbitrators factual findings and
by their interpretation of the contract ..." In re S.E. Atl. Shipping Ltd., 356 F2d
189, 191-92 (2d Cir. 1966); "This court has generally refused to second guess
an arbitrator's resolution of a contract dispute. ..... Interpretation of a contract
term is within the province of the arbitrator and will not be overruled simply
because we disagree with that interpretation.” Y usuf Ahmed Alghanim & Sons v.
Toys 'R' Us, Inc.,, 126 F.3d 15, 23, 25 (2d Cir. 1997)

Int'l Telepassport Corp. v. USHI, Inc., 89 F.3d 82, 85 (2d Cir. 1996)

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 808 F.2d 930, 933 (2d
Cir. 1986)

N.Y. Tel. Co. v. Communications Workers of Am. Loca 1100, 256 F.3d 89, 93
(2d Cir. 2001)

"[W]e doubt whether even under a strict construction of the meaning of
manifest disregard, it is necessary for arbitrators to state that they are deliberately
ignoring the law. ..... [W]here a reviewing court is inclined to find that
arbitrators manifestly disregarded the law or the evidence and that an explanation,
if given, would have strained credulity, the absence of explanation may reinforce

-30-



the reviewing court's confidence that the arbitrators engaged in manifest
disregard.” Halligan v. Piper Jaffray, Inc., 148 F.3d 197, 204 (2d Cir. 1998)
Willemijn Houdstermaatschappij, BV v. Standard Microsystems Corp., 103 F.3d
9, 13 (2d Cir. 1997)

Fahnestock & Co. v. Watman, 935 F.2d 512, 516 (2d Cir. 1991)

"The term 'law of the case' is . . . used, often in Federal court decisions, to
describe the doctrine requiring a lower court, on remand, to follow the mandate
of the higher court. In that setting, there is no discretion involved; the lower
court must apply the rule laid down by the appellate court. Although we too have
employed the term in that way, we now refer to it primarily in the manner raised
on this appeal as a concept regulating pre-judgment rulings made by courts of
coordinate jurisdiction in a single litigation." People v. Evans, 94 N.Y.2d 499,
503 (2000)
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