(LEONTES

How blest am |

In my just censure, in my true opinion!

Alack, for lesser knowledge! How accursed

In being so blest! There may be in the cup

A spider steeped, and one may drink, depart,

And yet partake no benom, for his knowledge

Is not infected: but if one present

Th'abhorred ingredient to his eye, make known

How he hath drunk, he cracks his gorge, his sides,
With violent hefts, | have drunk, and seen the spider.
....... ) The Winter's Tale I1.1 by William Shakespeare
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(At present |
content myself with pointing out that in English law there must be, and is, some generd
conception of relations giving rise to a duty of care, of which the particular cases found in
the books are but instances. The liability for negligence, whether you style it such or treat it
as in other systems as a species of “culpa”’is no doubt based upon a general public
sentiment of moral wrongdoing for which the offender must pay. But acts or omissions
which any mora code would censure cannot in a practical world be treated so as to give a
right to every person injured by them to demand relief. In this way rules of law arise which
limit the range of complainants and the extent of their remedy. The rule that you are to
love your neighbour becomes in law, you must not injure your neighbour; and the lawyer's
guestion, Who is my neighbour? receives a restricted reply. You must take reasonable care
to avoid acts or omissions which you can reasonably foresee would be likely to injure your
neighbour. Who. then, in law is my neighbour? The answer seems to be --- persons who
are s0 closely and directly affected by my act that | ought reasonably to have them in
contemplation as being so affected when | am directing my mind to the acts or omissions
which are called in question.) Per Lord Atkin, Donoghue (or McAllister) v. Stevenson
(H.L.) [1932] A.C. 562

(Winterbottom v. Wright (1842) 10 M&W 109)
(privity of contract falacy)

E.C. Council of the European Communities Directive of July 25, 1985)
SA02A
1987 (Part 1 of the Consumer Protection Act 1987)
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(the dammage, the defect and
the causal relationship of defect and damage)

(negligence) (fault)
(carelessness)
(trespass) (nuisance)
(1) (duty of care)
(2) (3)
(4)

(5)

(The law takes no cognizance of carelessness in the
abstract. It concerns itself with carelessness only where there is a duty to take care and
where failure in that duty has caused damage. In such circumstances carelessness assumes
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the legal quality of negligence and entails the consequences in law of negligence. What,
then, are the circumstances which give rise to this duty to take care? In the daily contacts
of social and business life human beings are thrown into, or place themselves in, an infinite
variety of relations with their fellows, and the law can refer only to the standards of the
reasonable man in order to determine whether any particular relation gives rise to a duty to
take care as between those who stand in that relation to each other. The grounds of action
may be as various and manifold as human errancy; and the conception of legal
responsibility may develop in adaptaion to altering social conditions and standards. The
criterion of judgment must adjust and adapt itself to the changing circumstances of life. The
catergories of negligence are never closed. The cardinal principle of liability is that the
party complained of should owe to the party complaining a duty to take care, and that the
party complaining should be able to prove that he has suffered damage in consequence of a
breach of that duty. Where there is room for diversity of view, it is in determining what
circumstances will establish such a relationship between the parties as give rise, on the one
side, to a duty to take care, and on the other side to a right to have care taken.) Per Lord
Macmillan, Donoghue (or Mcallister) v. Stevenson (H.L.) [1932] A.C. 562

(To seek a complete logical definition of the general principle is probably to go
beyond the function of the judge, for, the more genera the definition, the more likely it is
to omit essentials or introduce non-essentials.)

(a tow-stage test of the
existence of the duty of care)



(..there has been a steady trend towards regarding the law of negligence as
depending on principle so that, when a new point emerges, one should ask not whether it is
covered by authority but whether recognised principles apply to it. Donoghue v.Stevenson
may be regarded as a milestone, and the well-known passage in Lord Atkin's speech should
| think be regarded as a statement of principle. It is not to be treated as if it were a
statutory definition. It will require qualification in new circumstances. But | think that the
time has come when we can and should say that it ought to apply unless there is some
justification or valid explanation for its exclusion.) Per Lord Reid, Home Office v. Dorset
Yacht Co., Ltd. [1970] A.C. 1004; [1970] 2 W.L.R. 1140; [1970] 2 All ER 294; [1970] 1
Lloyd's Rep. 453.

(Through the trilogy of cases in this House, Donoghue v. Stevenson
[1932] AC 562, [1932] All ER 1; Hedley Byrne & Co., Ltd. v. Heller & Partners Ltd.
[1963] 2 All ER 575, [1964] AC 465, and Home Office v. Dorset Yacht Co., Ltd. [1970] 2
All ER 294, [1970] AC 1004, the position has now been reached that in order to establish
that a duty of care arised in a particular Situation, it is not necessary to bring the facts of
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that situation within those of previous situations in which a duty of care has been held to
exist. Rather the question has to be approached in two stages. First one has to ask whether,
as between the alleged wrongdoer and the person who has suffered damage there is a
sufficient relationship of proximity or neighbourhood such that, in the reasonable
contemplation of the former, carelessness on his part may be likely to cause damage to the
latter, in which case a prima facie duty of care arises. Secondly, if the first question is
answered affirmatively, it is necessary to consider whether there are any considerations
which ought to negative, or to reduce or limit the scope of the duty or the class of person
to whom it is owed or the damages to which a breach of it may give rise) Per Lord
Wilberforce, Anns v. Merton London Borough [1977] 2 W.L.R. 1024, [1977] 2 All ER 492
at 498 ; [1978] AC 728 at 751-752

1970 1980

(floodgate)

(Of course, if foreseeability of injury to another
were the exhaustive criterion of a prima facie duty to act to prevent the occurrence of that
injury, it would be essential to introduce some kind of restrictive quaification - perhaps a
gualification of the kind stated in the second stage of the general proposition in Anns. | am
unable to accept that approach. It is preferable, in my view, that the law should develop
novel categories of negligence incrementaly and by analogy with established categories,
rather than by a massive extension of a prima facie duty of care restrained only by
indefinable 'considerations which ought to negative, or to reduce or limit the scope of the
duty or the class of person to whom it is owed'.) Per Brennan, J. Sutherland Shire Council
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v. Heyman (1985) 60 ALR 1 at 43-44; (1985) 157 C.L.R. 424

(Their Lordships venture to think that the
two-stage test formulated by Lord Wilberforce for determining the existence of a duty of
care in negligence has been elevated to a degree of importance greater than it merits, and
greater perhaps than its author intended. Further, the expression of the first stage of the test
carries with it a risk of misinterpretation.) Per Lord Keith, Yuen Kun-Yeu and Others v.
Attorney-General of Hong Kong, (Priviy Council) [1988] A.C. 175; [1987] 3 W.L.R. 776;
[1987] 2 All ER 705.

(Retreat from Anns)

(What emerges is that, in addition to the foreseeability of
damage, necessary ingredients in any sSituation giving rise to a duty of care are that there
should exist between the party owing the duty and the party to whom it is owed a
relationship characterised by the laws as one of ‘proximity' or 'neighbourhood’ and that the
situation should be one in which the court considers it fair, just and reasonable that the law
should impose a duty of a given scope upon the one party for the benefit of other.) Per
Lord Bridge of Harwich, Caparo Industries Plc. v. Dickman [1990] 2 A.C.605 at 617;
[1990] 2 W.L.R. 358.

overrule depart from
(Murphy v. Brentwood District Council, (H.L.) [1991] 1 A.C. 398; [1990] 3
W.L.R. 414; [1990] 2 ALL ER 908; [1990] 2 Lloyd's Rep. 467) 10



1966
Practice Statement (Judicial Precedent) [1966] 1 W.L.R. 1234 25 8

)

(preliminary  issue)



B/L
B/L
B/L
(commodity trading)

(Hirgt J)

__(capable;
[1992] 2 Lloyd's Rep. 481.

(physical damage) (purely economic [0ss)
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(Saville L.J)

(I can find neither logic nor
common sense in this.) Per Lord Devlin, Hedley Byrne & Co., Ltd. v. Heller & Partners
Ltd. [1964] A.C. 465 at 517; [1963] 3 W.L.R. 101;[1963] 2 All E.R. 575, H.L.(E.); [1963]
1 Lloyd's Rep. 485.
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(the
shipowners were under a non-delegable duty to the cargo owners to use due diligence to

make the vessel seaworthy before and at the beginning of the voyage: Riverstone Meat Co.,
Pty. Ltd. v. Lancashire Shipping Co., Ltd. [1961] A.C. 807; [1961] 1 Lloyd's Rep. 57.)

(the rules create an intricate blend of
responsibilities and liabilities, rights and immunities, limitations on the amount of damages

recoverable, time bars, evidential provisions, indemnities and liberties, al in relation to the
carriage of goods under bills of lading.; Per Sir John Donaldson M.R., Leigh and Sillavan
Ltd. v. Aliakmon Shipping Co., Ltd. [1985] Q.B. 350 at 368; [1985] 1 Lloyd's Rep. 199.)
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(Mann, L.J)

("impression and instinctive judgment” Per
Lord Peason, Dorset Yacht Co., Ltd. v. Home Office [1970] A.C. 1004; [1970] 2 W.L.R.
1140; [1970] 2 All E.R. 294, H.L. (E.); [1970] 1 Lloyd's Rep. 453.)

C C

A B

(doctrine of privity of contract)

(Balcombe L.J.)
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Mark Rich & Co., A.G. and Others v. Bishop Rock Marine Co., Ltd. and Others, [1994] 1
W.L.R. 1071; [1994] 1 Lloyd's Rep. 492.

1994 6 7

(American Bureau of Shipping, ABS)
(Rules for Building and Classing Steel Vessels) 1.25

(1.25 Responsibility
The Bureau, being a technical society, can act only through Surveyors or others who are
believed by it to be skilled and competent. It is understood and agreed by all who avall
themselves in any way of the services of the Bureau that neither the Bureau nor any of its
Committees and employees will, under any circumstances whatever, be responsible or liable
in any respect for any act or omission, whether negligent or otherwise, of its Surveyors,
agents, employees, officers or committees, nor for any inaccuracy or omission in the
Record or any other publication of the Bureau, or in any report, certificate or other
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document issued by the Bureau, its Surveyors, agents, employees or Committees.)

Himalaya Clause: B/L

B/L

(Russel Harling, Thos. Miller &
Co., LM.CL.Q., Mar., 1994, Peter Cane, Corpus Christi College, Oxford, L.M.C.L.Q.,

Sept., 1994)

(The Sundancer)
(1) Great American Insurance Co. v. Bureau Veritas [1973] 1 Lloyd's Rep. 273.
(2) Mariola Marine Corporation v. Lloyd's Register of Shipping [1990] 1 Lloyd's Rep. 547.
(3) Sundance Cruises Corporation v. American Bureau of Shipping [1994] 1 Lloyd's Rep.
183.

X Y 1974 (SOLAS)

SOLAS SOLAS X

@ Y

(b) X
© Y X
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(non-delegable duty) Y
X
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