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"25. LAW AND JURISDICTION

(1) Any clam or dispute whatsoever arising in connection with the
carriage under the Bill of Lading shall exclusively be governed by
English law and determined by the High Court in London.

(2) In the event that anything herein contained is inconsistent with any



applicable international convention or national law which cannot be
departed for private contract the provisions hereof shall to the extent
of such inconsistency but no further be null and void."
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46 1 (46(1) of the Marine Liability Act, S.C. 2001, c.)



"46(1) If a contract for the carriage of goods by water to which the
Hamburg Rules do not apply provides for the adjudication or arbitration of
clams arising under the contract in a place other than Canada, a claimant
may institute judicial or arbitral proceedings in a court or arbitral tribuna in
Canada that would be competent to determine the claim if the contract had
referred the claim to Canada, where
(@) the actua port of loading or discharge, or the intended port of
loading or discharge under the contract, is in Canada;
(b) the person against whom the claim is made resides or has a place of
business, branch or agency in Canada; or
(c) the contract was made in Canada."
50 1 (50(1) of the Federal Courts Act, R.S.C. 1985, c. F-7)

"The Federal Court of Appea or the Federal Court may, in its discretion,
stay proceedings in any cause or matter
(& on the ground that the claim is being proceeded with in another
court or jurisdiction; or
(b) where for any other reason it is in the interest of justice that the

proceedings be stayed.”
50 1
46 1 2
The Caster (Incremona-Salerno Marmi Affini

Sciliani (I.SM.A.S) s.n.c. v. Caster (The) 2002 FCA 479 (CanLll))



2000 12 15
2000 2 2 46 1
2001 8 8 2001 11 19
46 1

(Nadon, JA.)

"[13]The effect of the subsection is to remove from this Court its discretion under
section 50 of the Federal Court Act to stay proceedings on the ground of a
jurisdiction or arbitration clause where the requirements of paragraphs 46(1)(a),
(b) or (c) are met. In the case at bar, if the Motions Judge is correct in his view
of the matter, paragraph 46(1)(a) would prevent the appellants from obtaining a
stay based on clause 25 of the hill of lading, since the port of discharge was the
port of Halifax. Consequently, if subsection 46(1) applies to these proceedings,
the appellants' stay applications will likely be dismissed.”

Z.l. Pompey Industrie (Z.1. Pompey Industrie v.
ECU-Line N.V., 2003 SCC 27 (CanLl1))

(interlocutory injunction) (tripartite test)
(strong cause
test)
Eleftheria (The "Eleftheria’, [1969] 1 LLoyd's Rep.
237) (Brandon J.)
American Cyanamid (America Cyanamid Co. v. Ethicon



Ltd. [1975] A.C. 396)

46 1
(Justice Bastarache)

(fundamental breach) (deviation)

"D. Section 46 of the Marine Liability Act

37 Section 46(1) of the Marine Liability Act, which entered into force on August
8, 2001, has the effect of removing from the Federal Court its discretion under s.
50 of the Federa Court Act to stay proceedings because of a forum selection
clause where the requirements of s. 46(1)(a), (b), or (c) are met. This includes
where the actua port of loading or discharge is in Canada. In this case, there
would be no question that the Federal Court is an appropriate forum to hear the
respondents claim but for the fact that s. 46 does not apply to judicid
proceedings commenced prior to its coming into force: Incremona-Salerno Marmi
Affini Sciliani (1.SM.A.S) s.n.c. v. Ship Castor 2002 FCA 479 (CanLll), (2002),
297 N.R. 151, 2002 FCA 479, a paras. 13-24. Section 46 of the Marine
Liability Act is therefore irrelevant in this appeal.

38 Indeed, s. 46(1) would appear to establish that, in select circumstances,
Parliament has deemed it appropriate to limit the scope of forum selection clauses
by facilitating the litigation in Canada of clams related to the carriage of goods
by water having a minimum level of connection to this country. Such a
legidative development does not, however, provide support for the fundamenta
jurisprudential shift made by the Court of Appeal in the case a bar. To the
contrary, s. 46(1) indicates Parliament's intent to broaden the jurisdiction of the
Federal Court only in very particular instances that can easily be ascertained by a
prothonotary called upon to grant a stay of proceedings pursuant to the forum
selection clause of a hill of lading. Section 46(1) in no way mandates a
prothonotary to consider the merits of the case, an approach in line with the
general objectives of certainty and efficiency, which underlie this area of the




law.
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Aerospace Ltd. v. American Mobile Satellite Corp. 2002 SCC 78 (VCanLll))
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(f) (9 (h) (i)
()
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"The doctrine of forum non conveniens is a discretionary doctrine which
recognizes that there may be more than one forum capable of assuming or exercising
jurisdiction and may decline to exercise that jurisdiction on the ground that there is a
more appropriate forum to entertain the action. The approach and principles that guide
the decision whether to stay an action on the ground of forum non conveniens derived
from the case law were summarized as follows: (1) Achieving justice, taking into
account al relevant circumstances is the overarching principle; (2) All relevant
circumstances must be appropriately weighed in their proper context; (3) None of the
relevant factors is determinative; and (4) The test for forum non conveniens is that
there must be some other forum more convenient and appropriate for the pursuit of
the action and for securing the ends of justice.

"The courts have developed several factors that may be considered when
determining the most appropriate forum for the action, including contractual
provisions that specify applicable law or accord jurisdiction, the avoidance of a
multiplicity of proceedings, the applicable law and its weight in comparison to the
factual questions to be decided, and whether declining jurisdiction would deprive the
plaintiff of a legitimate juridical advantage available in the domestic court." (Ford
Aquitaine Industries SASv. Canmar Pride (Ship), 2005 FC 431 (CanLll))
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()

(& Amchem Products Inc. v. British Columbia (Workers Compensation Board),
1993 CanLll 124 (S.C.C)
(b) Holt Cargo Systems Inc. v. ABC Containerline N.V. (Trustees of), 2001 SCC

90 (CanLll)
(c) Spar Aerospace Ltd. v. American Mobile Satellite Corp., 2002 SCC 78
(CanLll)
Amchem Products (Justice Sopinca)

(Spiliada  Maritime Corp. V.
Cansulex Ltd., [1987] A.C. 460)

3 EC (COUNCIL
REGULATION (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters)

23 27

"Article 23
1. If the parties, one or more of whom is domiciled in a Member State, have
agreed that a court or the courts of a Member State are to have jurisdiction to
settle any disputes which have arisen or which may arise in connection with a
particular legal relationship, that court or those courts shall have jurisdiction.
Such jurisdiction shall be exclusive unless the parties have agreed otherwise. ....."
"Article 27
1. Where proceedings involving the same cause of action and between the same
parties are brought in the courts of different Member States, any court other than
the court first seised shall of its own motion stay its proceedings until such time
as the jurisdiction of the court first seised is established.
2 Where the jurisdiction of the court first seised is established, any court other
than the court first seised shall decline jurisdiction in favour of that court.”
2 (European Court of
Justice) 2
Gasser (Erich Gasser GmbH v. MISAT S [2003] EUECJ C-116/02)
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ECJ 23

27
23

Turner ECJ (Gregory Paul Turner v. Felix Fareed Ismail Grovit
[2004] EUECJ C-159/02 )

EC

2007 2 21 West
Tankers (West Tankers Inc. v. RAS Riunione Adriatica di Scurta SoA [2007]
UKHL 4)

"Is it consistent with EC Regulation 44/2001 for a court of a Member State to
make an order to restrain a person from commencing or continuing proceedings in
another Member State on the ground that such proceedings are in breach of an
arbitration agreement?"

ECJ
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