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(Pennoyer v. Neff, 95 U.S. 714 (1877)

"Donation Law of Oregon, 1866"

(presence)

"[1]t was ... contended in th[€] court [below], and isinsisted upon here, that the judgment in
the State court against the plaintiff was void for want of personal service of process on him, or
of his appearance in the action in which it was rendered and that the premises in controversy
could not be subjected to the payment of the demand [95 U.S. 714, 722] of aresident creditor
except by aproceeding in rem; that is, by a direct proceeding against the property for that
purpose. If these positions are sound, the ruling of the Circuit Court asto theinvalidity of that
judgment must be sustained, notwithstanding our dissent from the reasons upon which it was
made. And that they are sound would seem to follow from two well-established principles of

public law respecting the jurisdiction of an independent State over persons and property. The

several States of the Union are not, it istrue, in every respect independent, many of the right and
powers which originally belonged to them being now vested in the government created by the
Constitution. But, except as restrained and limited by that instrument, they possess and exercise
the authority of independent States, and the principles of public law to which we have referred
are applicable to them. One of these principlesis, that every State possesses exclusive

jurisdiction and sovereignty over persons and property within itsterritory. As aconsequence,

every State has the power to determine for itself the civil status and capacities of its inhabitants;



to prescribe the subjects upon which they may contract, the forms and solemnities with which
their contracts shall be executed, the rights and obligations arising from them, and the modein
which their validity shall be determined and their obligations enforced; and also the regulate the
manner and conditions upon which property situated within such territory, both personal and
real, may be acquired, enjoyed, and transferred. The other principle of public law referred to

follows from the one mentioned; that is, that no State can exercise direct jurisdiction and

authority over persons or property without itsterritory. .... The several States are of equal

dignity and authority, and the independence of one implies the exclusion of power from all
others. And so it islaid down .... as an elementary principle, that the laws of one State have ho

operation outside of its territory, except so far asis allowed by comity; and that no tribuna

established by it can extend its process beyond that territory so as to subject either persons or

property to its decisions. Any exertion of authority of this sort beyond thislimit, .... isamere

nullity, and incapable of binding [95 U.S. 714, 723] such persons or property in any other
tribunals.”

(International Shoe Co., v. Washington, 326 U.S. 310
(1945))

(not present)
(presence)
(minimum contacts)

"Hisgtorically the jurisdiction of courtsto render judgment in personam is grounded on their
de facto power over the defendant's person. Hence his presence within the territorial jurisdiction



of court was prerequisiteto itsrendition of ajudgment personally binding him. .... But now
thatthe capias ad respondendum has given way to personal service of summons or other form of
notice, due process requires only that in order to subject a defendant to a judgment in personam,

if he be not present within the territory of the forum, he have certain minimum contacts with it

such that the maintenance of the suit does not offend 'traditional notions of fair play and
substantial justice." [326 U.S. 310, 316]
Since the corporate personality is afiction, athough afiction intended to be acted upon as

though it were afact, .... itis clear that unlike anindividual its 'presence’ without, as well as

within, the state of its origin can be manifested only by activities carried on in its behalf by

those who are authorized to act for it. To say that the corporation is so far ‘present’ there asto

satisfy due process requirements, for purposes of taxation or the maintenance of suits againgt it
in the courts of the state, isto beg the question to be decided. For the terms 'present’ or
'presence’ are used merely to symbolize those activities of the corporation's agent within the
state which courts will deem to be sufficient to satisfy the demands of due process. .... Those

demands may be met by such contacts of the corporation with the state of the forum as make it

reasonable, in thecontext of our federal system of government, to require the corporation to
defend the particular suit which is brought there. [326 U.S. 310, 316-317]
"Whether due process is satisfied must depend .... upon the quality and nature of the activity

in relation to the fair and orderly administration of the laws which it was the purpose of the due
process clause to insure. That clause does not contemplate that a state may make binding a

judgment in personam against an individual or corporate defendant with which the state has no

contacts, ties, or relations.

But to the extent that a corporation exercises the privilege of conducting activities within a

state, it enjoys the benefits and protection of the laws of that state. The exercise of that privilege

may give rise to obligations; and, so far as those obligations arise out of or are connected with

the activities within the state, a procedure which requires the corporation to respond to a suit

brought to enforce them can, in most instances, hardly be said to be undue." [326 U.S. 310, 319]

(Perkinsv. Benguet Mining Co., 342 U.S. 437 (1952))



14

"[If aforeign] corporation carries on, in [the state of forum], continuous and systematic

corporate activities asit did here - consisting of directors’ meetings, business correspondence,

banking, stock transfers, payment of salaries, purchasing of machinery, etc. - those activities are
enough to make it fair and reasonable to subject that corporation to proceedingsin personam in
that state, at least insofar as the proceedings in personam seek to enforce causes of action
relating to those very activities or to other activities of the corporation within the state.

"The instant case takes us one step further to a proceeding in personam to enforce a cause

of action not arising out of the corporation's activitiesin the state of the forum. .... [W]e find no

requirement of federal due processthat either prohibits Ohio from opening its courts to the
cause of action here presented or compels Ohio to do so. This conforms to the redlistic
reasoning in International Shoe Co. v. Washington." [342 U.S. 437, 445-446]

"Without reaching th[€] issue of state policy, we conclude that, under the circumstances
above recited, it would not violate federal due process for Ohio either to take or decline
jurisdiction of the corporation in this proceeding. " [342 U.S. 437, 448]

(McGeeInternational Lifelns. Co., 355 U.S. 220 (1957))
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"Since Pennoyer v. Neff, 95 U.S. 714, this Court has held that the Due Process Clause of
the Fourteenth Amendment places some limit on the power of state courts to enter binding

judgments against persons not served with process within their boundaries. But just where this
line of limitation falls has been the subject of prolific controversy, particularly with respect to
foreign corporations. In a continuing process of evolution this Court accepted and then
abandoned 'consent,’ 'doing business,' and 'presence’ as the standard for measuring the extent of
state judicial power over such corporations. .... More recently in International Shoe Co. v.
Washington, 326 U.S. 310, the Court decided that "due process requires only that in order to
subject a defendant to ajudgment in personam, if he be not present within the territory of the

forum, he have certain minimum contacts with it such that the mai ntenance of the suit does not
offend “traditional notions of fair play and substantial justice." 1d., at 316.
"Looking back over thislong history of litigation atrend is clearly discernible toward

expanding the permissible scope of state jurisdiction over foreign corporations and other

nonresidents. In part this is attributabl e to the fundamental transformation of our national
economy over the years. Today many commercial transactions touch two or more States and
may involve parties separated by the full continent. With this increasing nationalization of
commerce has come a great increase in the amount of business conducted by mail across state
lines. At the same time modern transportation and communication have made it much less
burdensome for a party sued to defend himself in a State where he engages in economic
activity."

"[T]he due Process Clause did not preclude the [State] court from entering a judgment
binding on respondent. It is sufficient for purposes of due process that the suit was based on a
contract which had substantial connection with that State." [355 U.S. 220, 223]

(Hanson v. Denckla, 357 U.S. 235 (1958)



"Astechnological progress hasincreased the flow of commerce between States, the need
for jurisdiction over nonresidents has undergone a similar increase. At the same time, progress
in communications and transportation has made the defense of a suit in aforeign tribunal less
burdensome. In response to these changes, the requirements for persona jurisdiction over
nonresidents have evolved from the rigid rule of Pennoyer v. Neff, 95 U.S. 714 , to the flexible
standard of International Shoe Co. v. Washington, 326 U.S. 310. But it is a mistake to assume
that this trend heralds the eventual demise of all restrictions on the personal jurisdiction of state
courts. ... Those restrictions are more than a guarantee of immunity from inconvenient or
digtant litigation. They are a consequence of territoria limitations on the power of the respective
States. However minimal the burden of defending in aforeign tribunal, a defendant may not be
called upon to do so unless he has had the "minimal contacts' with that State that are a
prerequisite to its exercise of power over him. ...." [357 U.S. 235, 250-251]

"[FJor purposes of determining the question of personal jurisdiction over a nonresident

defendant, [t]he unilatera activity of those who claim some relationship with a nonresident
defendant cannot satisfy the requirement of contact with the forum State. The application of that
rule will vary with the quality and nature of the defendant's activity, but it is essential in each
case that there be some act by which the defendant purposefully availsitself of the privilege of

conducting activities within the forum State, thus invoking the benefits and protections of its
laws." [357 U.S. 235, 253]

(Shaffer v. Heitner, 433 U.S. 186 (1977))
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[T]he relationship among the defendant, the forum, and the litigation, rather than the
mutually exclusive sovereignty of the States on which the rules of Pennoyer rest, became the

central concern of the inquiry into personal jurisdiction. The immediate effect of this departure

from Pennoyer's conceptual apparatus was to increase the ability of the state courts to obtain
personal jurisdiction over nonresident defendants. [433 U.S. 186, 204]

We think that the time isripe to consider whether the standard of fairness and substantial
justice set forth in International Shoe should be held to govern actionsin rem aswell asin

personam. [433 U.S. 186, 206]
We ... conclude that all assertions of state-court jurisdiction [in rem as well asin personam]

must be evaluated according to the standards set forth in International Shoe and its progeny.
[433 U.S. 186, 212]
The Due Process Clause affords protection against "judgment without notice." ....

Throughout our history the acceptable exercise of in rem and quasi in rem jurisdiction has
included a procedure giving reasonable assurance that actual notice of the particular claim will

be conveyed to the defendant. Thus, publication, notice by registered mail, or extraterritorial

personal service has been an essential ingredient of any procedure that serves as a substitute for
personal service within the jurisdiction. The requirement of fair notice also, .... includes fair

warning that a particular activity may subject a person to the jurisdiction of aforeign sovereign.
[433 U.S. 186, 217-218]

(Kulko v. California Superior Court, 436 U.S. 84 (1978))
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"The Due Process Clause of the Fourteenth Amendment operates as alimitation on the

jurisdiction of state courts to enter judgments affecting rights or interests of nonresident.

defendants. ... It haslong been the rule that avalid judgment imposing a personal obligation or
duty in favor of the plaintiff may be entered only by a court having jurisdiction over the person
of the defendant. .... The existence of personal jurisdiction, in turn, depends upon the presence

of reasonable notice to the defendant that an action has been brought, .... and a sufficient

connection between the defendant and the forum State to make it fair to require defense of the

action in the forum. ....

"The parties are in agreement that the congtitutional standard for determining whether the
State may enter a binding judgment against appellant hereis .... that a defendant "have certain
minimum contacts with [the forum State] such that the maintenance of the suit does not offend
“traditional notions of fair play and substantia justice." .... While the interests of the forum
State and of the plaintiff in proceeding with the cause in the plaintiff's forum of choice are, of
course, to be considered, .... an essentia criterion in all cases is whether the "quality and nature"
of the defendant's activity is such that it is "reasonable" and "fair" to require him to conduct his
defensein that State. ....

"Like any standard that requires a determination of "reasonableness,” the "minimum

contacts' test of International Shoe is not susceptible of mechanical application; rather, the facts

of each case must be weighed to determine whether the requisite "affiliating circumstances' are

present. .... We recognize that this determination is one in which few answers will be written "in

black and white. The greys are dominant and even among them the shades are innumerable.” ....
[436 U.S. 84, 91-92]

(World-wide Volkswagen Corp. v. Woodson, 444 U.S. 286
(1980))
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Thisisnot to say, of course, that foreseeability iswhoally irrelevant. But the foreseeability
that is critical to due process analysisis not the mere likelihood that a product will find its way

into the forum State. Rather, it is that the defendant's conduct and connection with the forum

State are such that he should reasonably anticipate being haled into court there. .... The Due

Process Clause, by ensuring the "orderly administration of the laws," .... gives a degree of
predictability to the legal system that allows potential defendants to structure their primary
conduct with some minimum assurance as to where that conduct will and will not render them
liable.

When a corporation "purposefully availsitself of the privilege of conducting activities

within the forum State," .... it has clear notice that it is subject to suit there, and can act to

dleviate the risk of burdensome litigation by procuring insurance, passing the expected costs on

to customers, or, if the risks are too great, severing its connection with the State. Hence if the

sale of aproduct of a manufacturer or distributor .... isnot simply an isolated occurrence, but
arises from the efforts of the manufacturer or distributor to serve, directly or indirectly, the
market for its product in other States, it is not unreasonabl e to subject it to suit in one of those
Statesif its alegedly defective merchandise has there been the source of injury to its owner or
to others. The forum State does not exceed its powers under the Due Process Clause if it asserts

personal jurisdiction over a corporation that deliversits products into the stream of commerce
with the expectation that they will be purchased by consumers in the forum State. [444 U.S. 286,
297-298]

(Helicopteros Nacionales de Colombia v. Hall, 466 U.S. 408 (1984))
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The Due Process Clause of the Fourteenth Amendment operatesto limit the power of a
State to assert in peronam jurisdiction over a nonresident defendant. ... Due process
requirements are satisfied when in personam jurisdiction is asserted over a nonresi dent
corporate defendant that has " certain minimum contacts with [the forum] such that the
maintenance of the suit does not offend “traditional notions of fair play and substantial
jugtice.™ .... When a controversy isrelated to or "arises out of" a defendant's contacts with the

forum, the Court has said that a"relationship among the defendant, the forum, and the
litigation" isthe essential foundation of in personam jurisdiction. ([Footnote 8] It has been said
that when a State exercises personal jurisdiction over adefendant in a suit arising out of or

related to the defendant's contacts with the forum, The State is exercising "specific jurisdiction”
over the defendant. ....)
Even when the cause of action does not arise out of or relate to the foreign corporation's

activitiesin the forum State, due processis not offended by a State's subjecting the corporation

to itsin personam jurisdiction when there are sufficient contacts between the State and the

foreign corporation. ([Footnote 9] When a State exercises personal jurisdiction over a defendant

inasuit not arising out of or related to the defendant's conduct with the forum, the State has
been said to be exercising "general jurisdiction” over the defendant.) [466 U.S. 408, 413-414]
We .... must explore the nature of [the defendants] contact with [the forum State] to

determine whether they constitute the kind of continuous and systematic genera business
contacts. .... [466 U.S. 408, 416]
[Ulnilateral activity of another party or athird party person is not an appropriate

consideration when determining whether a defendant has sufficient contacts with aforum State
to justify an assertion of jurisdiction. [466 U.S., 417]

(Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985))
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"Where aforum seeks to assert specific jurisdiction over an out-of-state defendant who has

not consented to suit there, th[e] ‘fair warning' reguirement [that a particular activity may subject

him to the jurisdiction of aforeign sovereign] is satisfied if the defendant has " purposefully




directed" his activities at residents of the forum, .... and the litigation results from alleged
injuriesthat 'arise out of or relate to' those activities' [471 U.S. 462, 471-472]
"[W]here the defendant 'deliberately' has engaged in significant activities within a[forum]

State, ... or has created 'continuing obligations' between himself and residents of the forum, ....
he manifestly has availed himself of the privilege of conducting business there, and because his
activities are shielded by 'the benefits and protections' of the forum's lawsiit is presumptively
not unreasonabl e to require him to submit to the burdens of litigation in that forum as well.
Jurisdiction in these circumstances may not be avoided merely because the defendant did not
physically enter the forum State." [471 U.S. 462, 475-476)]

"If the question is whether an individual's contract with an out-of -state party alone can

automatically establish sufficient minimum contacts in the other party's home forum, we believe
the answer clearly isthat it cannot. The Court long ago rejected the notion that personal
jurisdiction might turn on 'mechanical’ tests, .... or on "conceptualistic . . . theories of the place
of contracting or of performance,” .... Instead, we have emphasized the need for a'highly
realistic' approach that recognizes that a 'contract' is'ordinarily but an intermediate step serving
to tie up prior business negotiations with future consequences which themselves are the real
object of the business transaction.' It is these factors - prior negotiations and contemplated future

conseguences, along with the terms of the contract and the parties' actual course of dealing —
that must be evaluated in determining whether the defendant purposefully established minimum
contacts within the forum." [471 U.S. 462, 478-479]

(Asahi Metal Industry Co. v. Superior Court, 480 U.S. 102 (1987)
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Part 11-A (Justice O'Connor, joined by The Chief Justice Rehnquist, Justice Powell and
Justice Scalia)
"Since World-Wide V olkswagen, lower courts have been confronted with cases in which

the defendant acted by placing a product in the stream of commerce, and the stream eventually

swept defendant's product into the forum State, but the defendant did nothing else to

purposefully avail itsdlf of the market in the forum State. Some courts have understood the Due

Process Clause, asinterpreted in World-Wide V olkswagen, to allow an exercise of personal
jurisdiction to be based on no more than the defendant's act of placing the product in the stream
of commerce. Other courts have understood the Due Process Clause .... to require the action of
the defendant to be more purposefully directed at the forum State than the mere act of placing a
product in the stream of commerce." [480 U.S. 102, 110]

"We now find this |atter position to be consonant with the requirements of due process. The
"substantial connection, .... between the defendant and the forum State necessary for afinding of
minimum contacts must come about by an action of the defendant purposefully directed toward
the forum State. ... The placement of a product into the stream of commerce, without more, is
not an act of the defendant purposefully directed toward the forum State. Additional conduct of
the defendant may indicate an intent or purpose to serve the market in the forum State, for

example, designing the product for the market in the forum State, advertising in the forum State,

establishing channels for providing regular advice to customersin the forum State, or marketing
the product through a distributor who has agreed to serve as the sales agent in the forum State.
But a defendant's awareness that the stream of commerce may or will sweep the product into the
forum State does not convert the mere act of placing the product into the stream into an act
purposefully directed toward the forum State." [480 U.S. 102, 112]

Part |1-B (The Opinion of the Court, Justice O'Connor, joined by The Chief Justice
Rehnquist, Justice Brennan, Justice White, Justice Marshall, Justice Placmun Justice Powell,
and Justice Powell)

"The strictures of the Due Process Clause forbid a state court to exercise personal
jurisdiction over [the defendant] under circumstances that would offend ‘traditional notions of
fair play and substantial justice.’



"We have previously explained that the determination of the reasonabl eness of the exercise

of jurisdiction in each case will depend on an evaluation of several factors. A court must

consider the burden on the defendant, the interests of the forum State, and the plaintiff's interest

in obtaining relief. It must also weigh in its determination 'the interstate judicial system's

interest in obtaining the most efficient resolution of controversies; and the shared interest of the

several Statesin furthering fundamenta substantive socia policies.'

"A consideration of these factorsin the present case clearly reveals the unreasonabl eness of

the assertion of jurisdiction over [the defendant], even apart from the guestion of the placement
of goodsin the stream of commerce." [480 U.S. 102, 113-114]
"Considering the international context, the heavy burden on the alien defendant, and the

dlight interests of the plaintiff and the forum State, the exercise of personal jurisdiction by a
[State] court over [the defendant] in thisinstance would be unreasonable and unfair. " [480 U.S.
102, 116]

JUSTICE BRENNAN (with whom Justice White, Justice Marshall, and Justice Blackmun
join, concurring in part and concurring in the judgment)

| do not agree with the interpretation in Part 11-A of the stream-of -commerce theory, nor
with the conclusion that Asahi did not "purposely avail itself of the California market.” .... | do
agree, however, with the Court's conclusion in Part |1-B that the exercise of personal jurisdiction

over Asahi in this case would not comport with "fair play and substantial justice,” .... Thisisone
of those rare cases in which "minimum requirements inherent in the concept of “fair play and
substantia justice' . . . defeat the reasonabl eness of jurisdiction even [though] the defendant has
purposefully engaged in forum activities." ..... | thereforejoin Parts | and |1-B of the Court's
opinion, and write separately to explain my disagreement with Part [1-A. .... [480 U.S. 102, 116]
The stream of commerce refers not to unpredictable currents or eddies, but to the regular
and anticipated flow of products from manufacture to distribution to retail sale. Aslong asa
participant in this process is aware that the final product is being marketed in the forum State,
the possibility of alawsuit there cannot come as a surprise. Nor will the litigation present a
burden for which there is no corresponding benefit. A defendant who has placed goodsin the

stream of commerce benefits economically from the retail sale of the final product in the forum

State, and indirectly benefits from the State's laws that requlate and facilitate commercia

activity. These benefits accrue regardless of whether that participant directly conducts business

in the forum State, or engages in additional conduct directed toward that State. Accordingly,

most courts and commentators have found that jurisdiction premised on the placement of a

product into the stream of commerce is consistent with the Due Process Clause, and have not
required a showing of additional conduct. [480 U.S. 102, 118]
JUSTICE STEVENS (with whom Justice White and Justice Blackmun join, concurring in




part and concurring in the judgment.)

The judgment of the Supreme Court of California should be reversed for the reasons stated
in Part 11-B of the Court's opinion. While | join Parts| and I1-B, | do not join Part I1-A for two
reasons. First, it is not necessary to the Court's decision. An examination of minimum contacts

is not always necessary to determine whether a state court's assertion of personal jurisdictionis
constitutional. .... Part 11-B establishes, after considering the factors set forth in World-Wide
Volkswagen Corp. v. Woodson, .... that California's exercise of jurisdiction over Asahi in this
case would be "unreasonable and unfair." .... Thisfinding alone requires reversal; this case fits

within the rule that " minimum requirements inherent in the concept of “fair play and substantial
justice’' may defeat .... the reasonableness of jurisdiction even if the defendant has purposefully
engaged in forum activities." .... Accordingly, | see no reason in this case for the plurality to
articulate "purposeful direction" or any other test as the nexus between an act of a defendant and
the forum State that is necessary to establish minimum contacts. [480 U.S. 102, 121-122]



