€))

(2) SAAMCO

3) SAAMCO
(4)

®)

(6)

@)

(8)

©)

(10) 2
(1)

(12)

€))

2008 7 9

416
(Alderson B) 1854

(Where two parties have made
a contract which one of them has broken, the damages which the other party ought to receive in
respect of such breach of contract should be such as may fairly and reasonably be considered
either arising naturally, i.e., according to the usual course of things, from such breach of contract
itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at
the time they made the contract, as the probable result of the breach of it.)

"Constitution Reform Act 2005" (The Supreme Court of
The United Kingdom)
Transfield Shipping Inc. v. Mercator Shipping Inc. [2008] UKHL 48:



SAAMCO (SAAMCO principle)
(Lord Hoffmann) (Lord Hope of Craighead) (Lord Rodger of
Earlsferry) (Lord Waker of Gestingthorpe)
(Baroness Hale of Richmond)

(2) SAAMCO

(duty of care)

Hadley v. Baxendale (1854) 9 Exch 341 1
149 1999 4
122 1994 9
Banco de Portugal v. Waterlow & Sons Ltd. [1932] AC 452
Monarch Steamship Co. Ltd. v. Karlshamms Oljefabriker (A/B) [1949] AC 196
Victoria Laundry (Windsor) Ltd. v. Newman Industries Ltd. [1949] 2 KB 528
C. Czarnikow Ltd. v. Koufos (The Heron 11) [1969] 1 AC 350
The Wagon Mound (No. 1) [1961] AC 388 (PC)
Robinson v. Harman (1848) 1 Exch 850
South Australia Asset Management Corp. v. York Montague Ltd. [1997] AC 191



(scope of duty)

(market fall)

SAAMCO (SAAMCO
principle)
(©)) SAAMCO

SAAMCO
SAAMCO
©)
(
(legitimate voyage)
(
(Lord Reid) (not unlikely)
(Christopher

Kenny & Good Pty Ltd. v. MGICA [1999] HCA 25

Adam Kramer ("An Agreement-Centred Approach to Remoteness and Contract Damages') in
Cohen and McKendrick (ed), Comparative Remedies for Breach of Contract (2004) pp
249-286; Andrew Tettenborn ("Hadley v Baxendale Foreseeability: a Principle Beyond its
Sell-by Date") in (2007) 23 Journal of Contract Law 120-147); Andrew Robertson ("The basis
of the remoteness rule in contract") (2008) 28 Lega Studies 172-196)



Clarke J) (Rix LJ) (Ward, Tuckey LJJ)

SAAMCO

(to have accepted responsibility)

(construction of the agreement as a whole in its commercial setting)

(a duty of care)

(the scope of duty)

(neither cutting them down so that the lender obtains less than he was reasonably
entitled to expect, nor extending them so as to impose on the valuer a liability greater than he
could reasonably have thought he was undertaking)

( )

(consequences) (express obligations assumed)

SAAMCO
(assumption of responsibility)

Transfield Shipping Inc. of Panama v. Mercator Shipping Inc. of Monrovia [2006] EWHC
3030 (Comm)

Transfield Shipping Inc. of Panama v. Mercator Shipping Inc. of Monrovia [2007] EWCA
Civ 901



®

(to have
assumed responsibility)
(the notion of assumption of responsibility)
(common intention of reasonable parties)
®
(this
type of loss)

(liability for this type of loss)

(to have undertaken legal responsibility for this type of loss)

(
(scope of duty [of care])

Q)



(Essex  Court)
(St. Mary Axe)

P.l.
®
2004 4 20 2004 4 30 5 2
5 2 4 21
(Cargill) 4 6 US$39,500
(cancellingdate) 2004 5 8
2 Transfield
(Quingdao)
5 1
5 8 5 5
5 11
US$8,000 US$31,500
®
(Lincoln's Inn) (chamber)

(The Baltic Exchange)
Alma Shipping Corp. of Monrovia v. Mantovani (The Dione) [1975] 1 Lloyd's Rep. 115
Arta Shipping Co. Ltd. v. Thai Europe Tapioca Service Ltd. (The Jonny) [1977] 2 Lloyd's
Rep. 1
Hyundai Merchant Marine Co. Ltd. v. Gesuri Chartering Co. Ltd. (The Peonia) [1991] 1
Lloyd's Rep. 100
Scrutton on Charterparties 20th ed. (1996)
Wilford and others Time Charters 5th ed. (2003)



1867 (Willes J)

(it could not be contended that the mere fact
of knowledge, without more, would be a reason for imposing upon him a greater degree of
liability than would otherwise have been cast upon him. ... The knowledge must be brought home
to the party sought to be charged, under such circumstances that he must know that the person he
contracts with reasonably believe that he accepts the contract with the special condition attached
to it. ... knowledge on the part of the [defendant] is only important if it forms part of the
contract.)

(Bovill CJ)

(The
extent of carrier's liability is to be governed by the contract he has entered into, and the
obligations which the law imposes upon him. He is not to be made liable for damages beyond
what may fairly be presumed to have been contemplated by the parties at the time of entering into
the contract. It must be something which could have been foreseen and reasonably expected, and
to which he has assented expressly or impliedly by entering into the contract.)

1973 (Blackburn J)

(in
order that the notice [of specia circumstances) may have any effect, it must be given under such
circumstances as that an actual contract arises on the part of the defendant to bear the exceptional
loss)

1949
(Lord Porter) (Lord Wright)

British Columbia Saw Mill Co. Ltd. v. Nettleship (1868) LR 3 CP 499
Horne v. Midland Railway Co. (1873) LR 8 CP 131
Monarch Steamship Co. Ltd. v. Karlshamms Oljefabriker (A/B) [1949] AC 196



1949 (Asguith LJ)

(where knowledge of special circumstances is relied on as enhancing the
damage recoverable, that knowledge must have been brought home to the defendant at the time of
the contract and in such circumstances that the defendant impliedly undertook to bear any special
loss referable to a breach in those special circumstances.)

1967
(Lord Upjohn)

(Diplock
LJ) (In British Columbia &
Vancouver Idland Spar, Lumber & Saw-Mill Co. Ltd. v. Nettleship, it was decided on the second
branch of the rule that there must not only be common knowledge of some specia circumstances
but liability for damages resulting therefrom must be made a term of the contract. This was
followed in Horne v. Midland Railway Co. | do not see why that should be so. If parties enter
into the contract with knowledge of some special circumstances, and it is reasonable to infer a
particular loss as a result of those circumstances that is something which both must contemplate
as aresult of a breach. It is quite unnecessary that it should be a term of the contract. | agree with
the learned editor of the Third Edition of Halsbury that those authorities ought not to be followed.
In any event, as Diplock LJ has pointed out, this point had little application in practice.)

1976 (Lord Denning MR)

Victoria Laundry (Windsor) Ltd. v. Newman Industries Ltd. [1949] 2 KB 528
British Columbia Saw Mill Co. Ltd. v. Nettleship (1868) LR 3 CP 499

C. Czarnikow Ltd. v. Koufos (The Heron 11) [1969] 1 AC 350

British Columbia Saw Mill Co. Ltd. v. Nettleship (1868) LR 3 CP 499

GKN Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep. 555 (CA)



(Bridge LJ) 1981
(Robert  Goff)

(The
second development has been a loosening of the rule, stated in earlier cases (of which British
Columbia Saw-Mill Co. v. Nettleship is a typical example) that knowledge by the defendant of
special circumstances is only relevant if so communicated to him that he, by entering into the
contract, assented expressly or impliedly to assuming the risk of loss flowing from such special
circumstances. Indeed, in The Heron |1, Lord Upjohn expressly dissented from the proposition that
liability for damages resulting from special circumstances must be made a term of the contract.
The decided cases appear to support the opinion so expressed by Lord Upjohn.)

(a term of contract)

business efficacy test

(tacit agreement test)
(Oliver Wendell Holmes, Jr.) 1881

Satef-Huttenes Albertus SpA v Paloma Tercera Shipping Co SA (The Pegase) [1981] Lloyd's
Rep 175



(A more practical
advantage in looking at a contract as the taking of a risk is to be found in the light which it
throws upon the measure of damages. If a breach of contract were regarded in the same light as a
tort, it would seem that if, in the course of performance of the contract the promisor should be
notified of any particular consequence which would result from its not being performed, he should
be held liable for that consequence in the event of non-performance. Such a suggestion has been
made. But it has not been accepted as the law. On the contrary, according to the opinion of very
able judge, which seems to be generally followed, notice, even at the time of making the contract,
of special circumstance out of which specia damages would arise in case of breach, is not
sufficient unless the assumption of that risk is to be taken as having fairly entered into the
contract.)

1903

(the extent of liability ... should be worked out on terms which
it fairly may be presumed [the defendant] would have assented to if they had been presented to
his mind.)

(10) 2
"commercid setting” "commercial background" “commercia understanding”
"commercia context” "surrounding circumstances'

The Common Law 236 (Howe ed., 1963)

Globe Refining Co. v. Landa Cotton Oil Co. 190 US 540 (1903)

Morrow v. First National Bank 550 SW2d 429 (Ark. 1977)

UCC 2-715 cmt.2 (The 'tacit agreement test' for the recovery of consequential damages is
rejected.)

- 10 -



(Lord Wright)

((T]he question in a case like the present must aways be what
reasonable business men must be taken to have contemplated as the natural or probable result if
the contract was broken. As reasonable business men, each must be taken to understand the
ordinary practices and exigencies of the other's trade or business. That need not generaly be the
subject of special discussion or communication. )

4 30 5 2
10
4 20 Lay/Can 4
28 /5 8
5 7
5 7 4 6
(legitimate) (illegitimate)

Monarch Steamship Co. Ltd. v. Karlshamms Oljefabriker (A/B) [1949] AC 196

-11 -



(repudiatory breach)

$8,000 20
$13,500
$16,750
20%
charter" 5 8
5 2

Lay/Can

day of her delivery)

4 30
(
2003 9
2003 9
24
"subsequent charter" "follow-on
1
Laydays
4 28 5 8

(in direct continuation)

122 1994 9

(Hire .... to continue until the hour and the

-12 -



(€X))
Transfield Shipping Inc. v. Mercator Shipping Inc. (The Achilleas) [2008] UKHL 48
(The Achilleas) 1994 69,000
( )

(Mercator) 2003 1 22

(Transfidld) 5 7 $13,500

2003 9 12 5 7

$16,750 2004 5 2
(Para. 1)
2004 4
2004 4 20 Transfield 2004 4 30 5 2
Mercator 10 4
21
(Cargill) 4 6
US$39,500 (cancelling date) 2004 5 8 (Para. 2)
2 Transfield

122 1994 9
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(Quingdao)

(4 30 )
5 11 (Para. 3)
5 8 5 5
Cargill
Mercator 5 1
US$8,000 US$31,500 (Para. 4)
Mercator
Transfield US$8,000
US$1,364,584.37
9
US$158,301.17
(Para. 5)
(Hadley v. Baxendale (1854) 9 Exc.
341) (C Czarnikow Ltd. v. Koufos
(The Heron 11) [1969] 1 AC 530) (Lord Reid)
( ) (not unlikely)
( )
(Para. 6)
P.l.
(Para. 7)
(Para. 8)
(Christopher Clarke J [2007] 1 Lloyd's Rep. 19) (Ward,
Tuckey and Rix LJJ [2007] 2 Lloyd's Rep. 555) (Para. 9)

- 14 -



(appeal alowed)
(Lord Hoffmann)

(externa rule of law)
(a prima facie assumption)

(the context, surrounding circumstances, or general understanding in the relevant
market)

(assuming responsibility) (Para. 9)
(Alma
Shipping Corp. of Monrovia v. Mantovani (The Dione) [1975] 1 Lloyd's Rep. 113)
(Lord Denning MR) (Arta Shipping Co. Ltd. v. Thai Europe Tapioca
Service Ltd. (The Johnny)) (The Hyundai Merchant Marine Co.
Ltd. v. Gesuri Chartering Co. Ltd. (The Peonia)) (Bingham LJ)

(Scrutton on Charterparties 20th ed. (1996))
(Wilford and others Time Charters 5th ed. (2003))

(Para. 10)
(Adam Kramer)
(Andrew
Tettenborn)
(Andrew Robertson)

(the interpretation of the particular contract)

( )

(the interpretation of the contract as a whole, construed in its commercial setting)

(Liverpool City Council v. Irwin [1977] AC 239) (Lord Cross of

- 15 -



Chelsea)

(Para. 11)
( )
(Para. 12)
(British Columbia Saw Mill Co. Ltd. v. Nettleship (1868)
LR 3 CP 499) (Willes J)
(Para. 13)
(Robinson v. Harman (1848) 1 Exch 850)
( (Banque Bruxelles Lambert SA v.
Eagle Sar Insurance Co. Ltd.(sub nom South Australia Asset Management Corp. v. York
Montague Ltd.)[1997] AC 191) ( )
(Para. 14)
(to have accepted
responsibility)
)
(construction of the agreement as a whole in its commercial
setting)

(a duty of care)
(the scope of duty)

(neither cutting them down so that the lender obtains less
than he was reasonably entitled to expect, nor extending them so as to impose on the valuer a
liability greater than he could reasonably have thought he was undertaking) (Para. 15)

- 16 -



)
(consequences)
(Para. 16)
) (
) (but for)
(caused  by)
(Para. 17)
(Satef-Huttenes Albertas SpA v. Paloma Tercera Shipping Co. SA
(The Pegase)) (Robert Goff J) (the

extent of his liability)
(a
reasonable person in the shoes of the defendant)
(contemplated)

(Para. 18)
(Mulvenna v. Royal Bank of Scotland plc [2003]

EWCA Civ 1112)

(Sir Anthony Evans)

(too remote a consequence)

(Para. 19)

-17 -



(Para. 20)

(Transworld Oil Ltd. v. North Bay Shipping Corp. (The Rio
Claro)) (Jackson v. Royal Bank of Scotland plc
[2005] 1 WLR 377)
(an inclusive rule)

(an exclusive rule)

(assumed responsibility)
(Para. 21)

(Victoria Laundry (Windsor) Ltd. v. Newman
Industries Ltd. [1949] 2 KB 528)

(acceptance of liability)

(Para. 22)

(against the
background of market expectations) (the extent of the liability they
were undertaking)

(atype
or kind of loss for which the charterer was not assuming responsibility)
(full disposal)
(resinter
alios acta) (Para. 23)

- 18 -



(Para. 24)

(Monarch Steamship Co. Ltd. v. Karlshamms Oljefabriker (A/B) [1949] AC 196)
([atype] for
which a party assumed contractual responsibility)
(the interpretation of the contract as a whole against its commercial
background) (Para. 25)

(having assumed the risk of the owner's loss of profit on the
following fixture)

(Para. 26)
(Lord Hope of Craighead)
(Para. 30)
(Para. 31)

(to have
assumed responsibility) (Para.
32)

(in the great
multitude of cases) (

- 19 -



(Para. 36)
(Lord Rodger of Earlsferry)

20

(implied

9
2003 9
(the extremely volatile market conditions) (
2003 9
(too remote) (Para. 60)
(Para. 63)
(Lord Walker of Gestingthor pe)
150
(Para. 66)
(the notion of assumption of responsibility)
(Lord Upjohn)
(a term of contract)
(Robophone Facilities Ltd. v. Blank [1966] 1
WLR 1428) (Diplock LJ) (€))
(b)
undertaking) (Para. 68)
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(Lord Wright)

(Para. 69)
(Essex Court)(
(St. Mary Axe)( (Para. 70)
( )
(common intention of reasonable parties)
(to make it proper to hold)
(Lord
Mustill)
(Para. 84)
(Para. 87)

(Baroness Hale of Richmond)

(within the contemplation)

(unusual volatility of the market)

(extremely voldtile)

-21 -



(Para. 91)

(this type of loss)
(liability for this type of loss)

(to have undertaken legal responsibility for this type of l0ss)

(Para. 92)
(
(scope of duty [of care])
(assumption of risk)
(Aneco Reinsurance Underwriting Ltd. v.

Higgins Ltd. [2002] 1 Lloyd'd Rep. 157) (Lord Steyn)

( )

(Para. 93)

(12

(extent of liability)

(C. Czarnikow Ltd. v. Koufos (The Heron I1) [1969] 1 AC 350)
"not unlikely"; "easily foreseeable"; "serious possibility”; "real risk"; "very substantial
probability of loss"

- 22 -



(Policy-based limitations on liability)
"At bottom | think the question
of recovering economic loss is one of policy. Whenever the courts draw a line to mark out the
bounds of duty, they do it as a matter of policy so as to limit the responsibility of the defendant.
Whenever the courts set bounds to the damages recoverable -- saying that they are, or are not, too
remote -- they do it as matter of policy so as to limit the liability of the defendant."

(res inter dios acta)

"Haste makes waste."

(intentional interference with business
interests)

( 2008 11 1 201

Per Lord Denning MR, Spartan Steel and Alloys & Co. Ltd. [1973] QB 27
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